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Estate of John R. Bomberger, dec'd. 



Set-off — Fundamental principles of — 
When one judgment not allowed as set- 
off against another— Contribution. 

The .set-t»Pf of one judBrrnent Jisaine--t an- 
other in not a legal right even under the de- 
faleation act. but Is within the sound discre- 
tion of the court, founded on principles of 
equity, and will not be allowed where it 
would infringe on other rights of equal 
grade. 

The treasurer of a corporation having de- 
faulted, judgment was obtained against his 
two bondsmen, one of whom paid the 
amounts due and secured an assignment of 
the judgment, and his co-surety, who was the 
father of the defaulting treasfurer, having 
died, presented his claim for contribution 
against his estate. Against this claim the 
executtir claimed the right to set-off a judg- 
ment of his decedent against the corporation 
founded <m promissory notes. 

Held, that the claim for contribution should 
Vie allowed and the .set-off disallowed. 

Exceptions to adjudication. 

Harnish & Ilarnish. for accountant 
and exceptions. 

John A. Nauman, contra. 

Smith, P. J., March i6, 1922.— The 
question raised by exceptions to the de- 
cree of distribution in this estate involves 
the s])irit of fair play. 

Dallas R. Boinberger is the son of 
John R. Honiberger, the testator. Dal- 
las was chosen treasurer of the Fulton 
Farmers* Association. Thereupon it 
became necessary for him to give a bond 
conditioned U})on the faithful i)erform- 
ance of his duties. His father and 
James H. Deaver were the sureties on 
such bond. Dallas defaulted. By suit. 
the Association on July 7, 191 7. obtained 



judgment against him for $428/.//. The 
sureties were sued on the bond and judg- 
ment was entered September 6, 1919, for 
$2560.00 against James H. Deaver and 
A. G. Hamaker. executor of the will of 
John R. Bomberger, deceased. Execu- 
tion was issued on this judgment and the 
goods of James H. Deaver levied on. 
\\'hereuix)n Deaver paid the amount de- 
manded and the costs and the judgments 
assigned to him. 

It seems that John R. Bomberger held 
notes of the Fulton Farmers' Association 
amounting to about sixteen hundred dol- 
lars. At the trial of the case against the 
sureties these notes were offered as a 
set-off, but the offer was refused. Sub- 
sequently judgment was obtained on the* 
notes for S1600.00 by A. G. Hamaker. 
executor. 

At the audit Deaver claimed from the 
estate of his co-surety an equalizing con- 
tribution of $1495.83, and offered the 
judgment assigned to him by the Associ- 
ation. The claim was allowed, and .to 
this exce])tion has been taken. In the ef- 
fort to defeat this claim the judgment for 
$1600.00 was offered as a set-off and it 
was not allowed. 

If the judgment assigned by the Asso- 
ciation to Deaver may be cancelled by 
the judgment held by the executor of the 
will of John R. Bomberger, Deaver is 
trap])ed and forced into the anomalous 
l)osition of not only being Dallas R. Bom- 
i)erger's rifled bondsman but thereby as 
well becoming substantially his involun- 
tary perpetual purveyor. To verify this 
assertion it will be necessary to go to the 
will of John R. Bomberger. This will 
was made on the fourth day of April, 
1919, after the testator knew of the mis- 
conduct of his .son and after suit had 
been entered against Deaver and him as 
sureties on his son's official bond. If one 
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unin formed as to the disreputable con- 
duct of Dallas R. Boniberger read this 
will he would be impressed with the idea 
that the testator held him in high esteem ; 
and partial affection, that he felt that he | 
was deserving of reward, even though j 
another son be thereby denied a patri- I 
mony. As evidence of this by his will 
he says : 

*'***! order and direct that 
any note or obligation that may be owing 
by me and my son, Dallas, at the time 
of my death at the Quarryville National 
J>ank shall be paid out of my estate. * 

"L'])on the sale of my said real estate, 
as hereinl)efore provided. 1 give and be- 
queath to the People's Trust Comi)any, 
of Lancaster, Pa., the sum of Two thou- 
Lsand (S2000.00) dollars, in trust how- 
ever, to invest the same in good and safe 
securities, and pay the net income there- 
of annually to my son, Dallas R. I>om- 
berger, for and during the term and 
period of his natural life. In the event 
that the income from said trust fund 
should be insufficient for the comfortable 
care, maintenance and support of my said 
•son, Dallas R. Bomberger, by reason of 
his sickness or old age, then, and in that 
event, 1 authorize said trustee to use so 
nuich of the principal of said trust fund 
as said trustee may deem necessary for 
Jiis care, maintenance and support as 
aforesaid, the said trustee to be the sole 
judge of the amount of the ])rinci])al 
that may be necessary from time to time 
for the care, maintenance and support of 
my said son, Dallas R. Bomberger. The 
said trust fund and all interest that may 
accrue thereon not to be subject to any 
debts, engagements or liabilities which 
my said son, Dallas R. Bomberger, may 
have contracted, or may hereafter con- 
tract or incur." 

It is believed that the residue of the 
estate will be insignificant, but it, if any, 
is given in equal j)ortions to the testator's 
wife, Dallas R. Bomberger and another 
son, Harvey Bomberger. (There are le- 
gacies to the wife also of household 
goods and three thousand dollars.) Thus 
it will be seen that the two thousand dol- 
lars cunningly tied up for the use of Dal- 
las is Deaver's money, for if the testator, 
who no doubt had importuned his neigh- 
bor Deaver on the score of friendship to 



join him as a surety on his son's bond, 
had ])aid the penalty because of his son's 
defalcation, as would have been honor- 
able for -aim to have done, there would 
have been no two thousand dollars to 
give for the support of this favored son. 
If there were reasons why he should not 
have ])aid in his lifetime, well knowing 
the situation, it would have been becom- 
ing for him to have provided by his will 
for the payment. If instead of rewarding 
Dallas he had so done, he would have left 
to his family at least an honorable heri- 
tage. The evidence is not sufficient *to 
find that there had been a conspiracy to 
defraud between the testator and his son 
Dallas, but it is not surprising that the 
thought arises. From what has been 
said it would seem that the discretion ex- 
ercised was done judicially. 

The exce])tant in the name of equity 
insisted that the judgment which was ob- 
tained on the notes which were rejected 
as a set-off should l>e allowed as a set-off 
to cancel the judgment which was ob- 
tained by reason of the notes rejected as 
a set-off. In an action on an official bond 
to recover an amount misaj^propriated by 
a treasurer of a cor})oration a debt owing 
on an indej)endent transaction by the 
obligee to the surety on the bond cannot 
be used as a set-off. Marsliall v. Brain- 
erd, 2^7^ Pa. 35. The demands are not of 
equal dignity. 

In the exercise of a judicial discretion. 
su])])orted by an established principle of 
cfjuity, the set-off was disallowed. In 
Leitz V. Hohman, 207 Pa. 289, Mr. Chief 
Justice Mitchell said: 

**It is settled and unquestionable law 
that the set-off of one judgment against 
another is not a legal right even under 
our defalcation act. l)Ut is allowed by the 
courts under their inherent powers in the 
administration of justice and is governed 
by the ])rinciples of equity. ♦ * * 
In Ramsey's A])peal, 2 Watts 228, Chief 
Justice Gibson says: *There is a fallacy 
in su])|)osing defalcation in a case like the 
])resent to be a legal right. Judgments 
are set against each other not by force of 
the statute, but by the inherent ix)wers 
of the courts immemorially exercised. * 
* * An ecjuitable right of setting off 
judgments, therefore, is permitted only 
where it will infringe on no other right 
of equal grade.' And in Burns v. Thorn- 
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burgh, 3 Watts 78, it is again said, per 
curiam, the power to set one judgment 
against another *is not a legal power, nor 
its exercise demandable of -right. * 

"Some few rules, or at least presump- 
tions, may be gathered from the inci- 
dental discussions and applications in the 
cases. Thus if the judgments are both 
founded on contract, prima facie the set- 
otY should be allowed, and probably the 
same presumption should prevail where 
one or both judgments may be /;/ tort 
but of a kind, such as damage from neg- 
ligence, which does not involve the ele- 
ment of wilful injury. But if one judg- 
ment is in contract and the other in tort 
which implies intent to injure, though 
there is no fixed rule which prevents a 
set-ofT, yet the presum])tion is against it, 
and the party asking for it, especially if 
the tort feasor, should show some equity 
in its favor. In such cases, as also where 
both judgments are in tort, the element 
of ])riority in time is generally of im- 
])ortance. .And all of these rules and 
presumptions are subservient to the fun- 
damental principle that each case is to 
be determined on its own circumstances 
and merits view^ed w-ith the eyes of a 
chancellor in equity." 

The exceptions are dismissed, and the 
adjudication is confirmed absolutely. 



C. P. of Washingrton Co. 

Harry A. Preston v. George Pilch 



Autojnobilc lazcs^Collision at inter- 
section of streets — Contributory negli- 
gence — Act of June 50, /p/p. P. L. 678. 

Where the path.«i of two approaching 
vehicles cross at intersection of public 
streets or hig"hway9, the driver on the left 
must give way, unless so far in advance of 
the other as to afford reasonable time to 
clear the crossing and thus in all probability 
avoid a collision. 

Under Section 25 of the Act of June 30. 
1919, F. L. 678, which provides that "at the 
intersection of public highways, the operator 
of a motor v^icle • ♦ ♦ shall pass to 
the right of such intersection before turning 
to the left," a failure to pass beyond the cen- 
ter line of the intersection highway before 
making a turn to the left is negligence on the 
part of such operator. 

Motion for judgment n. 0. v. Judg- 
ment for defendant. 



Hughes & Hughes, for plaintiflF. 
Harry F, Moore, for defendant. 

Cummins, J., April 10, 1922. — The 
plaintiflf, on the 18th day of July, 1920, 
while driving his automobile eastwardly 
on Main street in the Borough of Bent- 
ley ville, turned to the left to drive out 
the Pittsburgh road, an intersecting 
street leading into Main street ; and just 
as he was beginning to make the turn 
from Main street into the Pittsburgh 
road, his automobile colHded with the 
motorcycle of the defendant, being 
driven by defendant on Main street, 
coming westwardly and keeping close to 
his own right hand side of the street. 
Upon trial the jury rendered a verdict in 
favor of the plaintiff and against the de- 
fendant in the sum of $55.67. The case 
now comes before the court upon motion 
for judgment n. o. v. The evidence upon 
trial clearly established negligence on 
the part of the defendant, and the only 
substantial question remaining for the. 
court to dispose of is whether the plain- 
tiff was himself, at the time of the col- 
lision, guilty of contributory negligence. 

Where two vehicles approach each 
other at an intersection of streets where 
their paths must necessarily cross, the 
vehicle first at the crossing had, at com- 
mon law, the right of way : McCIung 
V. Pennsylvania Taximeter Cab Com- 
])any. 252 Pa. 478 : Simon v. Lit Bros., 
Inc., 264 Pa. T2I. This rule of the road 
resulted in many collisions and was 
changed by statutory enactment. Sec- 
tion 25 of the Act of June 30, 19 19, P. 
L. 678, provided that, "when two ve- 
hicles approach the intersection of two 
public highways at the same time, the 
vehicle approaching from the right shall 
have the right of way." This section 
means simply that, "where the paths of 
two ap])roaching vehicles cross at inter- 
sections of the public streets, the driver 
on the left must give way, unless so far 
in advance of the other as to afford rea- 
sonable time to clear the crossing and 
thus, in all probability, avoid a collision" : 
Weber v. Greenebaum, 270 Pa. (385) 
382. According to the uncontroverted 
testimony of the plaintiff, his automobile 
collided with defendant's motorcycle just 
as he was starting to turn onto the Pitts- 
burgh road, and in such a way that it was 
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virtually a head-on collision. They ar- 
rived at the point of intersection of these 
two roads at substantially the same time. 
^Moreover, Section 25 of said Act of 1919 
also ]jrovided that, **at the intersection 
of jniblic highways, the operator of a 
motor vehicle t * * shall pass to 
the right of such intersection before 
turning to the left." The plaintiff, how- 
ever, according to the testimony of his 
own witnesses, before he had reached the 
intersection of the center lines of these 
two intersecting streets, turned to the 
left, so that he was, at the time of the 
collision-, close to the left curb line of 
the J*ittsburgh road. Had plaintiff con- 
tinued on Main street, imtil he had 
passed the intersection of the center lines 
of these two streets before turning to the 
left, which the defendant had a right to 
assume that he would do (Bell v. Jacobs, 
261 Fa. 205 ; Brown v. Lvnn, 31 ]*a. :^io; 
Reeves v. The D. L. & W. R. R. Co!, 30 
Pa. 454), it is clear that defendant would 
have first reached the point where their 
j)aths of travel, under the statutory law 
of the road, would have crossed each 
other. Hence, the defendant, driving his 
motorcycle on the right, had the right 
of way, and plaintiff approaching from 
the left, in attempting to cross in front 
of defendant's motorcycle, was guilty of 
contributory negligence, and therefore 
not entitled to recover. 

And now. April 10, 1922, the above 
stated case came on to be heard upon 
motion for judgment ti. 0. v., and was 
argued ; whereupon, upon consideration 
thereof and for the reasons set forth in 
the foregoing opinion, it is ordered, ad- 
judged and decreed that judgment be en- 
tered against the plaintiff and in favor 
of the defendant, notwithstanding the 
verdict. 



r. v. <,f 



Northampton Co. 



Commonwealth v. Lowdy 



Alderman — Jurisdiction — Suit on for- 
feited reeognicanee — Interest — Amend- 
ment. 

All alderman has jurisdiction in a suit on a 
foriViied recognizance Ijond in tlie sum of 
tiiree hundred dollars. 



A recognizance does not bear interest un- 
til after judgment thereon. 

Where an action is erroneously brought to 
the use of another, the record may be 
amended at or after the trial by striking out 
the name\jf the use plaintiff. 

Rule to Strike off compulsory non-suit. 
Rule absolute. 

Ho7^'ard V. Fisher, for plaintiff. 

IVm. II. Selineller, for defendant. 

January 9, 1922, McKeen, J. — This is 
a ride to show cause why the conii)ulsory 
i non-suit entered in the above case should 
: not be taken off. It appears that the use 
; plaintiff made a criminal information 
against Frank IC. Heid before an alder- 
man of the City of Bethlehem, and 
Charles Lowry, the defendant, became 
his bail for api)earance at a hearing. The 
bail was forfeited by reason of the non- 
apjerirance of the defendant in the crim- 
I mvA charge before the alderman at the 
I time fixed for the hearing. The prose- 
cutor commenced suit in the name of the 
• Commonwealth to his own use before the 
alderman to recover upon the forfeited 
I recognizance. The use plaintiff claimed 
] to have an interest in the recognizance 
by virtue of damages sustained through 
the alleged criminal act of the defendant 
in the criminal i)roceeding. The reason 
entertained by the court in granting the 
non-suit was based ui)on improper desig- 
I nation of the plaintiff in the suit, no a])- 
plication having been made for amend- 
, ment. The plaintiff, however, should be 
I given an ()p]K)rtunity to amend. Under 
I the decision in Commonwealth v. I5al- 
I samo. 72 vSuperior Court, 184, where it 
was held in a similar action : "The ob- 
' jection to the designation of the ])laintitt 
' is not material, as the court below, as 
, well as this court, may allow an amend- 
ment to meet the facts of the case in the 
furtherance of justice, so that the case 
will be heard and decided on its just 
merits." 

'i'he defendant contends, however, that 
the alderman had no jurisdiction, the 
amoimt involved being over three hun- 
dred ($300.00) dollars, and that, there- 
fore, this court had no jurisdiction. The 
recognizance upon which the defendant 
was surety was given in the sum of three 
hundred ($300.00) dollars and the de- 
fendant has urged the court that interest 
wa< (hie upon this amount from the date 
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of forfeiture, which would oust the jur- 
isdiction of the alderman. The liability 
of the recognizors is for a certain spe- 
cified sum which they agreed should be 
levied on their lands and tenements, 
goods and chattels in the event the de- 
fendant should not appear to answer such 
charges as may be preferred against him. 
The amount of the judgment in a suit 
against them would be limited to the full 
amount mentioned in the recognizance 
and interest thereon can only be claimed 
from date of judgment. In Common- 
wealth V, Lutz, 15 Lane. Rev. 113. where 
the amount of the recognizance was the 
same as in the case at bar, it was held : 
"A magistrate has jurisdiction in a suit 
on a forfeited recognizance of bail for 
apj^earance before a magistrate." 

And now, January 9, 1922, rule to 
strike off compulsory non-suit made ab- 
solute and leave is granted plaintiff to 
amend. 



5 



c. r. of 



Philadelphia Co. 



Hilbert v. Pennsylvania Railroad 
Company 



Uniform bill of lading — Requirement 
that suit be brought, in ease of failure 
to delner goods, within tzco years and 
one day after reasonable time for deliv- 
ery has elapsed. 

The clause in the uniform bifl of lading: 
requiring that in case of failure to make de- 
livery, suit shall be brought within two years 
and one day after a reasonable time for de- 
livery has elapsed, is valid and will be en- 
fojced. 

Plaintiff shipped household goods at Hunt- 
ingdon, MaiSS., consigned to herseJlf at Phil- 
adelphia, on or about Nov. 21, 1917. They 
were not delivered, and to her inquiries de- 
fendant replied that they had not arrived 
and could not be found. In 1919 the goods 
were found, but defendant's agent demanded 
stonige charges. Later, defendant offered to 
deliver the goods upon payment of hauling 
charge.^. This the plaintiff rerfused. On May 
7. 1920, she made a formal demand, which 
defendant refused on May 8, 1920. On May 
29. 1920, she brought suit: Held, that the 
suit waa unreasonably delayed, and under 
the above clause could not be maintained. 

Motion to take off non-suit. Over- 
ruled. 



A^len S. Olmsted, 2ud, for plaintiff. 
Charles Myers, for defendant. 

McMichael, P. J., March 31, 1922. — 
This case was tried Feb. 15, 1922, before 
McMichael, P. J. The trial judge en- 
tered a non-suit. The plaintiff has moved 
to take off the non-suit. 

The non-suit was entered because the 
trial judge was of opinion that the plain- 
tiff, having failed to bring suit within 
two years and one day or a reasonable 
time thereafter, cannot proceed with her 
action. The plaintiff shipped a carload 
of household goods at Huntingdon, Mas- 
sachusetts, consigned to herself at Phila- 
delphia. The Boston and Albany rail- 
road issued a bill of lading for the ship- 
ment, which was offered in evidence by 
the plaintiff, and which contained the 
following condition on the back thereof : 

"Suit for loss, damage or delay shall 
be instituted only within two years and 
one day after the delivery of the proi)er- 
ty, or in the case of failure to make de- 
livery, then within two years and one day 
after a reasonable time for delivery has 
elapsed." 

The gocKls were shipped on or about 
Nov. 21, 191 7. Beginning the second 
day after the goods were shipped, the 
plaintiff made frequent demands, and 
was told the goods had not arrived and 
they could not be found. In the summer 
of 1919 the goods were found, and the 
agent demanded that the ])laintiff pay 
several hundred dollars in storage 
charges. Later, the defendant offered to 
deliver the goods upon the payment of 
hauling charges only. This charge the* 
l)laintiff refused to pay. On May 7, 
1920, a demand was made by the plain- 
tiff upon the defendant for the delivery 
of the goods, which was refused by the 
defendant on May 8, 1920. This suit 
was brought three weeks later. 

The bill of lading under which the 
goods were shipped contained the fol- 
lowing clauses : 

*'* * * as conditions precedent to 
recovery, claims must be made in writing 
to the originating or delivering carrier 
within six months after the delivery of 
the property, ♦ * ♦ or in case of 
failure to make delivery, then within two 
years and one day after a reasonable time 
for delivery has elapsed." 
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The trial judge considered that he was 
bound by the authority of Georgia, Flor- 
ida and Alabama Ry. Co. v. Blish 
Milling Co.. 241 U. S. 190, decided in 
19 1 6, in which the opinion of the Su- 
preme Court of the United States was 
delivered by Mr. Justice Hughes. In that 
case the court decided, inter alia, that, no 
matter what the form of suit in a state 
court might be, the bill of lading (which 
was identical with the one under which 
the plaintiff in this case shipped her 
goods) was controlling, and that suit 
must be brought within two years and 
one day, or a reasonable time thereaf- 
ter, from the time the goods should have 
been delivered. 

The court in banc, ui)on the motion to 
take off the non-suit, is of opinion that 
in this interpretation the trial judge was 
right. The interpretation of this clause 
of the bill of lading is clearly within the 
province of the Federal courts, and the 
opinion was that of the Supreme Court 
of the United States, which undoubtedly 
had the right to interpret this clause of 
the bill of lading; and the decision of 
that court that the form of action does 
not matter is controlling upon us. This, 
we think, disposes of the ])laintiff's con- 
tention that no conversion took place un- 
til the letter demanding the goods from 
the railroad company was sent to them 
and a re])ly received containing a per- 
emj)tory refusal to deliver the goods. 

Another question in the case is 
whether suit was brought within a rea- 
sonable time after the ex])iration of two 
years and one day after failure to make 
delivery. The language of the bill of 
lading is : "Suits for loss, damage or de- 
lay shall be instituted only within two 
years and one day after delivery of the 
property, or in case of failure to make 
delivery, then within two years and one 
day after a reasonable time for delivery 
lias ela])sed." 

We have two cases in the Superior 
Court of Pennsylvania upon what con- 
stitutes a reasonable period in cases sim- 
ilar to the one at bar. One case is Sloss- 
Sheffield Steel and Iron Co. v. Tacony 
Iron Co., 54 Pa. Superior Ct. 11, in 
which the opinion of the Superior Court 
was delivered by Orlady, J. (now Pres- 
ident Judge), July 16, 1913. In that case 
the head-note is as follows : 



"Contract— Sale— Delivery— Delay — 
Judicial notice. Where a contract for 
the sale of pig-iron, made in Birming- 
ham, Alabama, on April 16th, provided 
for 'shipments during April and May,* 
'delivered f. o. b. Tacony, Philadelphia, 
I^ennsylvania.' and the iron was shipped 
on April 30th, but not tendered to Ta- 
cony until Dec. 24th, the purchaser is 
justified in refusing to accept the iron in 
the absence of an explanation as to the 
cause of the delay. In such a case the 
court will take judicial notice of the dis- 
tance between Birmingham and Tacony 
and of the time which, by any ordinar\^ 
means of transportation, would be con- 
sumed in sending goods from one point 
to the other, and will determine as a 
matter of law that the unex])lained de- 
lay was wholly unreasonable.'* 

In the opinion of the court in that 
case (page 13) the following language 
was used: "The court rightfully took 
judicial notice of the distance between 
Birmingham, Alabama, and Tacony, 
Pennsylvania, and of the time which, by 
any ordinary means of transportation, 
would be consumed in sending goods 
from one point to the other. The con- 
clusion could not l3e other than that eight 
months was a wholly unreasonable time 
for such trans])ortation, and the delay in 
making the deliver)^ imposed uix)n the 
seller the burden of showing that the 
cause of the delayed dleivery was not 
under his control. No attempt was made 
to meet this demand, and the court 
l)ropertly entered a non-suit." 

In the case of Coroneos Brothers v. 
Pennsylvania R. R. Co., 75 Pa. Superior 
Ct. 222, in which the opinion of the 
court was delivered by Linn, J., Sept. 19, 
1920, the head-note is as follows: 

"In an action by a shipper against a 
railroad company for the unauthorized 
delivery of freight, it appeared that the 
bill of lading provided that all claims 
must be made within four months after 
delivery of the property, but in case of 
failure to make such delivery, then with- 
in four months after reasonable time for 
delivery had elapsed. An unauthorized 
delivery of the property was made by 
the warehousing company, with whom it 
was stored pursuant to a provision in the 
bill of lading, but no claim for loss was 
presented until nearly eight months af- 
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ter the arrival of the property at the 
destination. 

** Under such circumstances, the claim 
for the failui^e to dehver was not made in 
time, and judgment was properly entered 
in favor of the defendant." 

In that case the court said (page 225) : 
"Since no claim was made until Feb. 11, 
1918, for the failure to dehver or the 
misdelivery, the claim was not made in 
time." 

In the case at bar the goods were 
shipped on Nov. 21, 191 7, and the letter 
and demand on which the ])laintfF founds 
the present action of trespass in the na- 
ture of trover and conversion was writ- 
ten May 7, 1920. Suit was not brought 
until May 29, 1920. (The summons was 
served June 2, 1920.) So that six months 
and ten days elapsed betw^een a time two 
years and one day after the shipment of 
the goods and the bringing of the suit. 
Even if thirty daye be reckoned as a 
reasonable time for transportation, the 
plaintiff allowed ten days in December 
and all of January, February. March, 
A[)ril and May to elapse before she 
brought suit. :This the trial judge con- 
sidered, and we take the same view, was 
an unreasonable time for her to wait to 
assert her rights, which are governed by 
the bill of lading. 

The question of the reasonableness of 
the condition in the bill of lading was ar- 
gued before the court, and it was stated 
that the Interstate Commerce Commis- 
sion had held this {mrticular provision of 
the bill of lading to be unreasonable. We 
do not, however, feel that we are bound 
by the Interstate Commerce Commis- 
sion, because the District Court for the 
Northern District of Georgia, in the case 
of Leigh Ellis & Co. v. Payne, 274 Fed. 
Repr. 443, held that the decision of the 
Interstate Commerce Commission did 
not annul the rights of parties under bills 
of lading issued prior to the decision of 
the Interstate Commerce Commission, 
and. accordingly, that the two-year and 
one-day period for bringing suit was 
valid. This decision was affirmed by the 
Circuit Court of Appeals for the Fifth 
Circuit. See 276 Fed. Repr. 400. 

The attention of the court has been 
called tQ the recent decision of the 
United States Circuit Court of Appeals 
for the Second Circuit in the case of the 



New York Central R. R. Co. v. Lazarus 
et al., in which the opinion of the court 
was delivered by Manton, circuit judge; 
in which case the judgment of the lower 
court was reversed and a bill of lading 
similar to the one which was in evidence 
in the case at bar was held not to be un- 
reasonable. 

For these reasons, the motion to take 
off the non-suit is overruled. 



Q. s. of 



Berks Co. 



Commonwealth v. Folk 



Criminal laze — Motor vehicles — Bail- 
mcnts — Refusal to furnish descriptions 
— Act JO June, igip, P. L. 702 — Prac- 
tice, Q. S. — Motion in arrest of judg- 
ment — Insufficiency of evidence — Con- 
verted to rule for nciv trial. 

The bailee of a motorcycle, held under 
lease with option to purchase, is not punish- 
able under Act 30 June, 1919, P. L. 702, for 
failure or refusal to give to the bailor, after 
forfeiture of the leave and re -possession of 
the machine, the descriptions of such motor- 
cycle specified in the Act. 

A motion in arrest of judgment can be 
granted only upon defects apparent on the 
face of the record, and never on an allega- 
tion of insufficiency of evidence. Where, 
however, the evidence does no't warrant a 
conviction the motion should be converted 
into a rule for a new trial and as such made 
absolute. 

Motion in arrest of judgment. 

Wm. B. Bechtel, for defendant and 
motion. 

Rothermel & Manger, conrta. 

Endlich, P. J., November 21, 1921. — 
The defendant in this case was indicted 
under Act 30 June, 19 19, P. L. 702. That 
statute provides, in Sec. 2, "That from 
and after the passage of this act, it shall 
be unlawful for any person to sell, con- 
vey, transfer, or pass title to any used 
motor vehicle, unless he shall, at or be- 
fore such sale, conveyance, transfer, or 
passage of title, deliver to the vendee, 
buver. or transferee thereof, a full de- 
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scription of such used motor vehicle, in 
(hipHcate/* etc., and in Sec. lo makes a 
violation of any of the provisions of the 
act a misdemeanor, punishable upon con- 
viction by a fine or imprisonment or both. 
Chi the trial of the case there was no con- 
flict in the evidence. The defendant, in 
May, T()20, had received from the pros- 
ecutor a motorcycle under a contract of 
lease or hiring- providing for weekly 
payments of $10 each. Thereupon the 
defendant, being rightfully in |X)ssession, 
secured from the State Highway De- 
partment a license in his name to operate 
the motorcycle. In April, 1921, the de- 
fendant was in arrears in his payments 
for the motorcycle, and was also in- 
debted to the i)rosccutor for repairs to 
the same. On April 23 he executed and 
delivered to the prosecutor a paper trans- 
ferring his interest in the motorcycle, 
which paper is as follows: — 

"Reading, Pa., April 2^, 1921. 

**L Clarence Folk, of 1716 No. 3rd 
St., Reading, Pa., hereby make state- 
ment, that I transfer the installment ac- 
count Excelsior 1920 model motorcycle 
No. 103,516, and side car, over to my 
brother, Hiester Folk, of same address, 
with the understanding that he make 
payment in full before April 2J, 1921, 
also repair bill of March 7, 1921, 
amounting to $95.45 ; otherwise the ma- 
chine be forfeited. 

"•(Signed) Clarence C. Folk." 
Jn witness thereof : 

Thomas Hohn. 

Hiester Folk, named in this paper, did 
not make the payments designated 
therein before April 2y, 1921, nor at any 
time thereafter, nor did he or the de- 
fendant at any time, before prosecution 
or since, offer to make any payment on 
account of said indebtedness. The ])ros- 
ecutor on the basis of this def^^ult re- 
possessed himself of the machine, and in 
pursuance of the transfer as set forth in 
the j)aper of April 23, 1921, and after 
failure of Hiester Folk to make the pay- 
ments specified, demanded of the de- 
fendant a written statement verified by 
affidavit as prescribed in Sec. 2 of the 
Act of 1919. The defendant refusing to 
deliver the descriptions to the prosecu- 
tor, this prosecution was brought, the 
verdict rendered by the jury being one 
of guilty. 



It will be noted that what is prohibited 
and punished by the Act of 1919 is the 
selling, conveyance, transfer or passing 
of title to any used motor vehicle without 
observing the directions of the statute. 
All of the words employed except the 
word "transfer" indicate that the com- 
mand of the statute is addressed to the 
owner of the machine when disposing of 
his right of property therein, and the act, 
being highly penal, falls under the rule 
of strict construction. It seems very 
clear that the word "transfer" in the con- 
nection in which it is used takes its 
meaning from the words with which it is 
associated. The rule "noscitur a sociis" 
is one of construction which is well rec- 
ognized in our law and for illustrations 
of which it is enough to refer to Com. v. 
Navigation Co., 66 Pa. 81, 83, and Tag- 
gart V. Com'th, 102 id. 354, 364. It is, 
however, at least equally clear that, at 
the time of the transaction evidenced by 
the ])a])er of April 23 and of the prose- 
cutor's repossessing himself of the ma- 
chine, the defendant was not the owner 
of and could not ])ass a title to it. He 
was the bailee of the prosecutor with an 
option to buy. The owner of it was the 
prosecutor himself. Whatever else may 
be the defendant's liabiUty, he cannot be 
said to have committed the crime de- 
clared and pimished by the Act of 1919. 

If what has been said is corrct, it fol- 
lows that the verdict of conviction ren- 
dered by the jury cannot properly be 
sustained. But the motion in arrest of 
judgment hardly reaches the needs of 
the case. It can be granted only upon 
defects apparent on the face of the rec- 
ord, and never upon an allegation of in- 
sufficiency of evidence : see cases cited in 
Com. V. Cotter, 5 Berks Co. L. J. 254, at 
p. 260. Under these circumstances it 
seems legitimate to resort to the expedi- 
ent adoption by Judge Woodward in 
Gring v. lUirkholder, 2 Woodw. 82, of 
converting one application into another 
and granting the latter — a practice famil- 
iar in this court. 

And now, Nov. 21, 1921, it is ordered 
that a rule for a new trial be entered as 
of June 17, 1921, nunc pro tunc; that the 
motion in arrest of judgment be denied ; 
and that the rule for a new trial be made 
absolute. 
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C. p. of 



Fayette Co. 



Zanes v. Zanes 



Divorce — Decree — Annullment — 
Fraud and imposition — Concealing re- 
sidence of respondent — Notice. 

A decree of divorce will be annuled, on the 
grounds of fraud or imposition upon the re- 
spondent, and in some respects upon the 
court, where service of the subpoena was had 
by publication only; where the libellant tes- 
tified before the master that the respondent 
then was living: in Canada, and never had 
left there, when as a fact the libellant well 
knew that the respondent then was living: 
in Pennsylvania; where the libellant failed 
to make known the respondent's actual place 
of residence so .that the master's notice of 
the time and place of taking: testimony could 
be sen'ed personally on the respondent, when 
the libellant knew that the respondent could 
be found in this State; where the respondent 
had no actual notice or knowledg:e of the 
time and place of taking: testimony, and was 
not present at the hearing:; and where the 
libellant proceeded with the case, without 
notice to the respondent, after having: rep- 
resented to the respondent .that the case 
had been or would be discontinued and that 
no further action would be taken therein, 
which caused the respondent to fail to have 
an appearance entered for her in the action 
or to give any further attention thereto. 

Sur rule to show cause why decree of 
divorce should not be revoked. Rule 
absolute. 

Fred D. Munson, for libellant. 

Meyer Morris and A^. W. Rosenberg, 
for respondent. 

Van Swearingen, P. j., April i8, 1922. 
— A libel in divorce on the ground of 
desertion was filed on December 16, 
1920, and the case was so proceeded in 
that, on May 24, 1921, a decree of di- 
vorce was entered. It was set forth in 
the libel, which was sworn to on Decem- 
ber 15, 1920, that the residence of the re- 
spondent then was unknown, and that 
her last known address was No. 117 
Archibald Street, Fort William, Pro- 
vince of Ontario, Dominion of Canada. 
Service on the respondent was had by 
publication only. On June 27, 1921, on 
petition of the respondent, a rule was 
granted on the libellant to show cause 
why the decree of divorce should not be 
revoked, it being alleged in the petition 
that the decree had been procured by 
fraud on both the respondent and the 
court. 



It appears of record satisfactorily to 
the court, and we find the facts to be, 
that for a number of years the parties 
had been living at Fort William, Onta- 
rio, Canada, and that on or about July 
I, 1913, the libellant came to Kentucky, 
and later to Connellsville, in this county, 
where he since has resided, working at 
Scottdale, a short distance away; that 
the parties are the parents of six chil- 
dren, all of whom now are of age and 
are self-supporting, except the youngest, 
who is eleven years old and lives with 
its mother ; that during his absence from 
Canada the libellant contributed to the 
support of his wife and child, who still 
continued to live there ; that on or about 
March 25, 1921, the respondent received 
a copy of a newspaper containing a no- 
tice that the libellant had made an appli- 
cation here for a divorce from the re- 
spondent; that the respondent came to 
Scottdale and called at the place where 
the libellant was employed on or about 
April 6, 1 92 1, but that the libellant re- 
fused to see her; that on or about April 
14, 1 92 1, the respondent made an infor- 
mation against the libellant, charging 
him with desertion and non-support, and 
following a hearing thereon, before Jus- 
tice of the Peace W. M. Kennel, on 
April 17, 1 92 1, the libellant was com- 
mitted to jail in default of bail; that on 
the following day the case was compro- 
mised by the parties on the libellant's 
agreeing to pay his wife the sum of $60 
per month for the support of herself and 
child, the libellant at that time represent- 
ing to his wife that the divorce case had 
been or would be discontinued, and that 
no further action would be taken there- 
in; and that relying on those statements 
of her husband the respondent did not 
cause an appearance to be entered for 
her in the divorce action and did not 
give any further attention thereto, but 
thereafter lived as a domestic in the 
home of Walter Stauffer in Scottdale, 
and that her husband from that time on 
had full knowledge of her whereabouts. 

Thereafter, on May 3, 1921, on mo- 
tion of libellant's counsel, a master was 
appointed to take testimony in the di- 
vorce case, and report the same, together 
with his opinion thereon, to the court. 
The master set May 12, 1921, as the 



Digitized by 



Google 



lO 



YORK LEGAL RECORD 



time, and Connellsville as the place, for | 
taking the testimony, and to a notice ' 
thereof placed in the hands of the sheriff ' 
for service, a return of n. c. i. was made 
and a copy thereof was posted in the 
prothonotary\s office on May 5, 1921, 
and remained so posted until the day of 
hearing, no, personal service of the notice 
being had on the respondent, although 
the lihellant well knew she then was liv- 
ing at the Stauffer home in Scottdale, 
but six miles from the place set for tak- 
ing the testimony, and the respondent 
had no actual notice or knowledge of 
the time and place set for hearing, or 
that testimony was to be taken, and she 
was not present at the hearing. 

At the hearing before the master the 
libellant testified, inter alia, as follows: 

**Q. What is the present residence, 
if you know, of your wife? 

A. Last known address was 117 
Archibald Avenue, Fort William, Prov- 
ince of Ontario, Dominion of Canada. 

Q. Did she ever leave Canada ? 

A. She did not." 

At the hearing before the court on the 
rule to revoke the decree of divorce the 
libellant testified, inter alia : 

"Q. The record shows that you had 
seen your wife twice down in Squire 
Kennel's office in Scottdale around the 
i8th of April, hadn't you? 

A. Yes, I had saw her. 

Q. When did you go to Atlanta ? 

A. I don't remember the date, is was 
the Friday before. 

Q. Was it the day Mrs. Zanes called 
you up ? 

A. No, Mrs. Zanes called me up on 
the day she landed in Scottdale along 
about the first of April. 

Q. Mr. Zanes, why did you go to 
Atlanta? 

A. I just took a trip, I did not want 
to be arrested, and I went awav for a 
weak." 

The rules of this court provide that 
th^ master "shall not proceed to take 
depositions until he is satisfied, by due 
proof, that five days' notice of the time 
and place of taking the same has been 
given to the respondent, when he or she 
can be found within the state; if the 
respondent cannot be so found, then 
proof that such notice has been posted 
in a conspicuous place in the office of the 



prothonotary for five days shall be suffi- 
cient." We are of opinion that the testi- 
mony of the libellant, given before the 
master, that the last known address of 
the respondent was Fort William, Onta- 
rio, Canada, and that she never left Can- 
ada, and the failure of the libellant to 
make known the respondent's actual 
place of residence so that the master's 
notice of the time and place, of taking 
testimony could be served personally 
on the respondent when he knew she 
then could be found in this state, 
and within six miles of the place 
where the testimony was to be taken, 
and his proceedings with the case, 
without notice to the respondent, after 
having represented to the respondent 
that the case had been or would be dis- 
continued, constitutes such fraud or im- 
position upon the respondent, and in 
some respects upon the court, as war- 
rants the court in setting aside the de- 
cree of divorce heretofore entered. 
"That a decree of divorce may be set 
aside for fraud or imposition admits of 
no doubt. The power is equitable, how- 
ever. The ground of its existence is ex- 
ceptional, and should appear of record 
so that it may clearly appear that it is 
not merely an arbitrary exercise of dis- 
cretion." Catts V Catts, 35 Pa. Superior 
Ct., 293. There are many other cases to 
the same effect, each with its own dis- 
tinct and peculiar facts and circumstan- 
ces. 

And now, April 18, 1922, for the rea- 
sons and upon the grounds stated in the 
opinion herewith filed, the rule to show 
cause is made absolute, and the decree 
of divorce heretofore entered in this case 
is set aside, vacated, revoked, and an- 
ulled. 



C. p. of 



Lancaster Co. 



Oliver S. Schaeffer, Trustee in 

Bankruptcy of Charles F. Altland 

V. Chas. W. Altland, (No. 1) 



Bankruptcy — Insolvency — Transferjof 
real estate — Preference-r-Equity. 

Under the present bankruptcy law a debtor 
is insolvent when the agrgreffate of his pro- 
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perty shall not at a fair valuation be suffi- 
cient in amount to pay his debts. 

The "reasonable course to believe" that a 
transfer by an insolvent debtor to a creditor 
within four months of bankruptcy would ef- 
fect a preference and be voidable under the 
Bankruptcy Act, does not demand actual 
knowledge or belief, but facts sufficient to 
put an ordinarily prudent man upon inquiry 
charfire the creditor with all the knowledgre he 
could have acquired by the exericse of rea- 
sonable diligrence. 

Bill in equity to set aside conveyance 
of real estate, etc. Decree for plaintiff. 

F. Lyman Windolph and H. Edgar 
S Herts, for plaintiff. 

L. R. Geisenberger and John E. Ma- 
Ion e, for defendant. 

Landis^ P. J., January 14, 1922. Find- 
ings of Fact. — On April 19, 1919, the 
Conowingo Dairy Company, Limited, a 
joint stock company, granted and con- 
veyed unto Charles F. Altland, his heirs 
and assigns, two adjoining tracts of land, 
situated in the Township of Fulton, 
County of Lancaster, one thereof con- 
taining forty perches, strict measure, and 
the other forty-one perches, strict mea- 
sure, on which were erected certain im- 
provements. On June 7, 1920, the said 
Charles F. Altland and wife conveyed 
the same to his son, Charles VV. Altland, 
in fee simple. On July 17, 1920, within 
four months of said conveyance, a peti- 
tion in involuntary bankruptcy was filed 
in the District Court of the United 
States, for the Eastern District of Penn- 
sylvania, against the said Charles F. Alt- 
land, and on August 9, 1920, he was duly 
adjudicated a bankrupt. On August 25, 
1920, Oliver S. SchaefFer was elected his 
trustee in bankruptcy, and the said trus- 
tee, before the filing of this bill, duly 
qualified and entered upon his duties as 
trustee. 

At the time Charles F. Altland made 
the said conveyance, he was insolvent. 
This was admitted upon the trial. Chas. 
W. Altland, the defendant, then knew 
that his father was liable on a note for 
$3,500.00, due to Aaron Altland, besides 
an indebtedness of $989.65 which he 
claimed was then due to him. ' His fath- 
er's assets, as he knew them, then con- 
sisted only of the above real estate, 
which was subject to a mortgage of 



$800.00, and a store stock, of which he 
did not know the value. The considera- 
tion for the said conveyance, as shown 
on the face of the deed, was the sum of 
one dollar; but the parties to it testify 
that the additional consideration was the 
above-mentioned indebtedness from the 
father to the son. This real estate, ac- 
cording to the defendant's testimony, 
w^as then worth $1,750.00, made up of its 
purchase price of $1,250.00 and $500.00 
of alleged improvements. As has been 
stated, the mortgage of $800.00 was a 
lien thereon. The undisputed testimony 
was that the store stock was worth from 
six to seven hundred dollars. 

Under these facts, we find that the 
purpose of the parties in making the 
conveyance was to give the defendant a 
preference over the other creditors of 
the bankrupt. 

Conclusions of Law. — Under the pre- 
sent bankruptcy law, a debtor is insol- 
vent when the aggregate of his property 
shall not at a fair valuation be sufficient 
in amount to pay his debts, and not when 
he is unable to meet his obligations as 
they mature in the ordinary course of 
business. Included in his debts are nec- 
essarily all the obligations which he has 
assumed, and which he may be called 
upon to pay. 

By Section 6oa of the Bankruptcy Act 
of July I, 1898, as amended by the Acts 
of February 5, 1903, June 15, 1906 and 
June 25, 1910, it is provided that "a per- 
son shall be deemed to have given a 
preference if, being insolvent, he has, 
within four months before the filing of 
the petition, or after the filing of the 
petition and before the adjudication, pro- 
cured or suffered a judgment to be en- 
tered against himself in favor of any 
person, or made a transfer of any of his 
property, and the effect of the enforce- 
ment of such judgment or transfer will 
be to enable any one of his creditors to 
obtain a greater percentage of his debt 
than any other of such creditors of the 
same class. Where the preference cor^- 
sists in a transfer, such period of four 
months shall not expire until four 
months after the date of the recording 
or registering of the transfer, if by law 
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such recording or registering is requir- 
ed." Section 6ob also directs that '*i£ a 
bankrupt shall have procured or suffered 
a judgment to be entered against him in 
favor of any person or have made a 
transfer of any of his property, and if, 
at the time of the transfer or of the en- 
try of the judgment, or of the recording 
or registering of the transfer if by law 
recording or registering thereof is re- 
quired, and being within four months 
before the filing of the petition in bank- 
ruptcy or after the filing thereof and be- 
fore the adjudication, the bankrupt be 
insolvent and the judgment and transfer 
then operate as a preference, and the 
person receiving it or to be benefited 
thereby, or his agent acting therein, shall 
then have reasonable cause to believe 
that the enforcement of such judgment 
or transfer would effect a preference, it 
shall be voidable by the trustee and he 
may recover the property or its value 
from such person. * * *" Collier on 
Bankruptcy, 8th Ed., pp. 1 168-9. 

In Schuette v. Swank,, Receiver, 265 
Pa. 576, Mr. Justice Walling, in the 
opinion of the court, says : ** *The re- 
quirement of "reasonable cause to be- 
lieve'* does not demand actual knowledge 
or actual belief, nor does a mere suspi- 
cion in the creditor's mind charge him 
with having "reasonable cause." In de- 
termining whether the creditor had rea- 
sonable cause to believe that a prefer- 
ence was intended, facts which are suffi- 
cient to put an ordinarily prudent man 
upon inquiry charge the creditor with 
all the knowledge he could have acquired 
by the exercise of reasonable diligence.' 

* * * * In such case where there is 
reasonable cause to believe, the creditor's 
actual belief is immaterial, * * * and 
reasonable cause to believe does not re- 
quire actual knowledge or actual belief. 

* * * But the transfer is not voidable 
merely because the creditor had some 
cause to suspect the insolvency of his 
debtor: Keith, Trustee v. Bank, 23 Pa. 
Superior Ct. 14; Arthur v. Harrington, 
211 Fed. 215. However, where the cir- 
cumstances are such as to incite a man 
of ordinary prudence to inquire, the cred- 
itor is chargeable with notice of all 
facts which a reasonably diligent inquiry 
would have disclosed." See, also, 



Meyers v. Somerset Trust Co., 75 Pa. 
Superior Ct. 40. 

In this case, admittedly the defendant 
knew that his father's resources con- 
sisted of the above-described real estate 
and the store stock. While valuing the 
real estate, he did not know what the 
stock was worth, and he made no inquiry 
to ascertain its value. He knew that 
there was a mortgage of $800.00 on the 
real estate, that his father owed him 
$989.65, and that his father was on a 
note of $3,500.00, held by his uncle 
Aaron Altland. Under such circum- 
stances, any one would have reasonable 
cause to believe that, if pressed for these 
obligations, Charles F. Altland was in- 
solvent when the transfer was made. He 
cannot avoid this result by saying he did 
not know. In fact, it seems to me to be 
a plain device to take away the assets of 
the bankrupt from his creditors and give 
a preference to the defendant. This, 
under the law, he could not do. 

And now, January 14, 1922, the bill 
is sustained, and it is ordered that the 
following decree be entered in the case, 
to wit: 

1st. That the said deed, dated June 
7, 1920, made by Charles F. Altland and 
Mary J., his wife, is hereby declared to 
be null and void, and that the said real 
estate recited therein shall pass to and 
be recovered by the plaintiff as trustee 
in bankruptcy of the said Charles F. 
Altland, bankrupt. 

2nd. That the defendant, Charles W. 
Altland, shall make, execute and deliver 
to the said Oliver S. Schaeffer, Trustee 
in Bankruptcy of the said Charles F. 
Altland, his successors and assigns, a 
deed for the said real estate described in 
said deed. 

3rd. That the defendant, Charles W. * 
Altland, shall account for all rents, is- 
sues and profits received by him after 
June 7, 1920, from the said real estate. 

4th. That the said defendant shall 
pay the costs of this proceeding. 

And now, January 27, 1922, no excep- 
tion having been filed, a final decree is 
entered as aforesaid in the form above 
set forth. 
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C. p. of 



Erie Co. 



Carlin v. Carlin 



Judgments, opening of — Fraud — Hus- 
band and wife — Burden of proof. 

Where it is alleged that a husband has 
confessed a judgment with intent fraudu- 
lently to dispose of property liable for the 
support of his wife or to defraud her of her 
dower, the wife has the right to Intervene 
and defend pro interesse suo. 

The general rule is that there is a pre- 
sumption in favor of the soundness of a 
judgment, but where the facts raise a grave 
suspicion of collusion between plaintiff and 
defendant, the burden shifts to the plaintiff 
to prove his good faith in the transaction. 

It is not sufficient that a judgment is 
founded on a good consideration or was 
made with bona fide intent, but if defective 
in either of these particulars, although good 
between the parties, it is voidable as to the 
wife of defendant. 

Rule to show cause why judgment 
should not be opened. Rule absolute. 

Brooks, Hnglish & Quinn, for plain- 
tiff. 

Chas. F. Haughney, for defendant. 

Hirt, J., April 11, 1922. — Judgment 
was entered in, this case on January 10, 
i()2i, by confession of a note given by 
defendant to plaintiff for $2,500.00 with 
interest, dated October 13, 1920 and due 
January i, 1921. On March 10, 1921, 
Mary Agnes Carlin, wife of defendant, 
presented her petition alleging that on 
(,^ctober 15, 1920, defendant deserted 
petitioner and that immediately before 
the desertion the note in question was 
given plaintiff without consideration and 
for the purpose of enabling plaintiff and 
defendant by collusion and fraud to ef- 
fect a sale of defendnt's real estate and 
thereby to deprive petitioner of her dow- 
er rights therein, and further, to deprive 
petitioner of the means of enforcing any 
remedy she may have for her support 
and maintenance. Petitioner prays for 
an issue to determine the validity of the 
note as against her, and the rule granted 
thereon is before the court. 

The testimony on the part of the peti- 
tioner, is to the effect that she married 
defendant in 1900 and has one child; 
that during all of her married life they 
continually had differences and at times 
lived apart; that defend<int supported 



her and her child meagerly, and on two 
occasions she instituted non-support pro- 
ceedings against him. Plaintiff and de- 
fendant are brothers and were associated 
in the conduct of a hardware business 
under the name of Carlin Hardware 
Company for upwards of 14 years; pe- 
titioner says defendant was a partner 
in the business, though the source of her 
information is the statement of defend- 
ant, himself. Defendant deserted peti- 
tioner on October 15, 1920, and his 
w^hereabouts since that date is unknown 
to her. After the desertion petitioner 
proceeded by bill in equity to No. i, May 
Term, 1921, under the act of assembly 
of May 23, 1907, P. L. 227, as amended 
by the Act of July 21, 1913, P. L. 867, 
for an order for her support out of the 
property in the county left by the de- 
fendant. Plaintiff and defendant are the 
owners as tenants in common, of the 
premises in the city of Erie known as 
No. 707 Plum street. Defendant before 
leaving, converted all of his personal 
property into cash and took it with him 
without making any provision for the 
support of his wife and child and has 
not contributed to her support since the 
desertion. The only property left by 
defendant is the undivided one-half in- 
terest in the real estate at 707 Plum 
street above mentioned. This interest 
is worth about $2,500.00 and if the judg- 
ment in this case is executed against this 
land, it will divest petitioner's inchoate 
right of dower as well as consume the 
only property available for her support. 

Plaintiff testified that defendant had 
no interest in the hardware company, but 
was merely employed there by him ; that 
he was never on friendly terms with 
petitioner and knew of the difficulties 
between defendant and his wife, and on 
October 13. 1920, he knew defendant 
was lea- \ng for parts unknown and did 
not know when he would return, and at 
that time made a gift of $4,000.00 in 
cash to him, and in addition loaned him 
$2,500.00, giving defendant a check for 
that amount, and took the note, which 
has been entered in judgment in this 
case. The check was paid to defendant 
by the bank. Plaintiff, when he took 
the note, knew that defendant was ^till 
the owner of an undivided interest in 
the real estate at 707 Plum street and 
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that his interest therein was worth about 
$2,5(X).oo. He intended to proceed 
a^^ainst this property if the note was not 
paid when due. There is no evidence of 
any arrangement, made by defendant be- 
fore leaving, to pay this note and the 
testimony will support the inference that 
at the time the note was given as well as 
when it became due, the only known 
property available for execution was the 
interest of defendant in the above men- 
tioned real estate, equal in value to the 
amount of the note. 

The right of petitioner to intervene is 
established. Where it is alleged -that a 
husband has confessed a judgment with 
intent to defraud his wife of her dower, 
she has a strong equity to be allowed to 
intervene and to have a rule to show 
cause why judgment should not be 
opened and she be let into a defense to 
the extent of her dower. McClurg vs. 
Schwartz, ^y Pa., 521 ; W'aterhouse vs. 
W'aterhouse, 206 Pa., 433. On the same 
principle if it is alleged by the wife that 
the judgment is a fraud on any of her 
property rights as wife, she should be 
allowed to defend pro iutcrcsse sua. In 
Duncan vs. Duncan, 263 Pa., 471, the 
wife had proceeded under the above 
acts of as^em1)ly against the pr(Ji)erty of 
her husl)and and her right to attack a 
transfer made by the husband with in- 
tent fraudulently to dispone of i)roperty 
liable for her support, was recognized. 

The pre^ent case, in the opinion of the 
court, will be disposed of by a considera- 
tion of two questions: i. The burden 
of proof. 2. The effect of the payment 
of full consideration for the note in 
question. 

An aj)plication to open a judgment is 
essentially an equity proceeding. The 
general rule is that there is a i)resump- 
tion in favor of the soundness of the 
judgment and he who attacks the judg- 
ment must make out such case as will 
justify a chancellor in entering a decree 
in his favor. But where fraud is alleged 
and shown by the depositions, the burden 
shifts to the plaintiff. Howie vs. Lewis, 
14 Pa. Super. 232. When a wife alleges 
that she has been defrauded by a judg- 
ment confessed by her husband, positive 
proof of the fraud is not to be required 
in order to shift the burden. *'The pow- 
er and dutv of the court to aid the wife 



! sought to be defrauded is well settled. — 
j Of course, if the judgment was fraudu- 
lent and without consideration, the bro- 
thers would not openly proclaim their 
agreement as to its purpose; when the 
wife was to be cheated they would not 
call witnesses to their agreement; as in 
most cases of this character circumstan- 
ces which afford a fair inference of the 
purpose are alone capable of proof.'* 
W'aterhouse vs. W'aterhouse, 20() Pa., 
433. In this last cited case it was held 
that facts raising a grave suspicion of 
collusion to deprive the wife of her 
< lower are sufficient to impose the bur- 
den upon i)laintiff of the establishing by 
a prepontlerance of the testimony that 
the judgment was honestly confessed for 
a bona tide consideration. 

Here, tlie evidence offered by peti- 
tioner casts ui)()n plaintiff a suspicion of 
collusion ; the burden of proving the 
good faith of the transaction was, there- 
fore, shifted to him. The circumstances 
under which this note was given, known 
to plaintiff, charges him with notice that 
the collection of the note would have the 
precise result complained of by petition- 
er, and yet his testimony is silent on the 
question of his good faith in the trans- 
action on every phase of the subject ex- 
cept that of consideration. 

From the testimony we must conclude 
that plaintiff paid full consideration for 
the note. When a conveyance is alleged 
to be fraudulent, "it is not sufficient that 
it was founded on a good consideration 
or was made with a bona fide intent ; 
it must be both, and if defective in either 
of these particulars, although good be- 
tween the parties, it is voidable as to 
creditors." 2j C. J. 416, Par. 12; Brinks 
vs. Hoise, 84 Pa., 246; Covanhovan vs. 
Hart, 21 Pa., 405. The same principle 
applies to a confessed judgment. Hen- 
nig vs. Hann, 18 C. C. 177; Tombaugh 
vs. Tombaugh, 24 C. C. no. 

The cases of Gray vs. Lynn, 69 Pa. 
Super. Ct. 474, and Wells vs. Bunnell. 
ito I^a., 4rK), cited by plaintiff do not 
apply. In each of these cases the judg- 
ment was bona fide in every respect, and 
it was held that the court had no con- 
cern as to the motive of an assignee of 
the judgment in seeking collection. 

And now, to wit, April 11, 1922, the 
rule granted March 10, 1921, is made ab- 
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solute and an issue is awarded to deter- 
mine whether or not the note was exe- 
cuted and delivered by defendant to 
plaintiff collusively for the purpose of 
defrauding petitioner of her dower in 
the land and of depriving her of the 
means of support, the petition and the 
answer to constitute the pleadings. 



c. P. of 



Berks Co. 



Brewer, trading as Devon Mfg. Co., 
V. Adams Express Co. 



Common carriers — Express compan- 
ies — Uniform express receipt — Waiver 
of stipulations. 

A shipper must comply with the provisions 
of the uniform express receipt in respect to 
notice to the company, and is he fails to 
observe the recjuirements of stipulation 3 
and ships jewelry witliout enum(»rating- the 
articles in the receipt, he cannot recover for 
its loss. The provisions of the receipt can- 
not be waived by the agents or ofhcers of 
the express company. 

Rule for judgment n. o. v. Rule ab- 
solute. 

Cyrus G. Derr, for defendant and rule. 

William Kerper Stevens and George 
Eves for plaintiff. 

Wagner, J., January 16, 1922. — Plain- 
tiff brought suit against the defendant 
for the value of a package which had 
been delivered by plaintiff's agent at 
Birdsboro, Pennsylvania, to the defend- 
ant company. The package was address- 
ed to the plaintiff at Chicago, Illinois, 
and was lost in transit. The defendant 
in the affidavit of defense averred that 
the package contained articles of jew- 
elry, and that the plaintiff's agent, when 
he delivered the package to the defend- 
ant company had not enumerated in the 
uniform express receipt the articles of 
jewelry as required by stipulation 3 of 
the terms and conditions of said receipt. 
This condition provides : 

"3. Said property is accepted as mer- 
chandise only, and the Company shall j 
not be liable for the loss of maney, bul- i 
lion, bonds, coupons, jewelry, precious 
stones, valuable papers or other matter I 



of extraordinary value, unless such ar- 
ticles are enumerated in the receipt, as 
the Company does not transport such 
articles except through its money de- 
partment." 

Plaintiff claimed that there was writ- 
ten on the package when delivered to 
the defendant the word ''jewelry." That 
this was notice to the defendant com- 
pany of the contents thereof, and that 
the defendant company, by accepting the 
package, had waived the provisions of 
this condition. This question of waiver 
was submitted to the jury. 

The contents of the package was es- 
tablished by plaintiff's three witnesses, 
Edward DeTemple, plaintiff's agent, and 
M. Johnson and William A. Oakley, 
plaintiff's employees, who testified that 
it was a shipment of an assortment of 
jewelry. The plaintiff* therefore clearly 
violated condition 3 of the uniform ex- 
press receipt when it made this ship- 
ment of jewelry without enumerating in 
the receipt the articles of this jewelry 
shipment. 

In Worthington et al. v. Adams Ex- 
press Co., 72 Pa. Superior Ct. 292, 295. 
we have: '*iMany decisions, both of the 
federal courts and of the courts of this 
State, our (nvn among them, are cited 
to establish the j)roposition that the 
shipper must comply with such provi- 
sions in respect to notice to the company 
and that they cannot be waived by the 
agents or officers of the latter. We are 
asked to say that the case at bar is 
ruled i)y our own cases of Concordia 
Silk Hosiery Co. v. Pennsylvania R. K. 
Co., Of) Pa. Superior Ct. 361, and Scat- 
tergood v. Michigan Central R. R. Co., 
ibid 367. These cases in turn followed 
the doctrine that had been announced by 
the Supreme Court of the United States 
in many decisions to which we there re- 
ferred. Since the argument of the pre- 
sent ai)peal an opinion was handed down 
on January 13, 1919, in Southern Pacific 
Co., Plaintiff in Error, v. Frank R. 
Stewart (248 U. S. 446), the appeal 
coming from the United States Circuit 
Court of Appeals for the Ninth Circuit. 
In that case a state of facts was present- 
ed which went further we think in de- 
veloping a situation that might call for 
some deviation from the earlier decisions 
than any case that has been brought to 
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our knowledge. But the Supreme Court, 
reversing the judgments of the trial 
court and of the Circuit Court of Ap- 
peals, unswervingly held to the doctrine 
of the earlier decisions and set aside a 
judgment in favor of the shipper." In 
Dobransky v. Adams Express Company, 
76 Pa. Superior Ct. 284, 28O, it is stated : 
"It is well settled that if the shipping 
receipt or bill of lading had contained 
this provision, it could not have been 
waived bv the express companv : Georgia 
F. & A. R. Co. V. Blish Milling Co., 241 
L*. S. 190; Concordia Silk Hosiery Co. 
V. Penna. R. R. Co., 69 Pa. Superior Ct. 

361." 

Rule for judgment n. 0. v. is made 
absolute. 



C. P. of I^ncaster Co. 

Moore Brothers Co. v. Eshleman 
Brothers 



Check — Payment stopped — Sale — 
li^arranty — Agreement to test goods — 
Return of part of goods — Sales Act of 
May /p, i(ji3, Sec. 6i) (d). 

In an action on a check on which payment 
was stopped, an atfidavil of defense is sufflc- 
ient whicli avei*s that tlie clieck was g-iven 
for the price of certain roof paint which was 
purchased with a guarantee and tlie right to 
try it, and whicli, on trial of a part of it, 
proved worthless for the purpose intended 
and the defendant offered to return the bal- 
ance. 

The check was not the contract ])iit merely 
a method of payment made in consummation 
of it. 

If there was a guaiantee or wairanty and 
an agreement that tlie goods might be re- 
turned if not in conformity thereto, the de- 
fendant had a right to stop payment on the 
check, rescind the contract and offer to re- 
turn the goods undei- Paragrai)h (d). Section 
69 nf the Sales Act of Mav 19, 191.5, I\ L. 
54?. 

While ordinaiily a buyer cannot retain 
some of the goods and return the bnUince. he 
may do so if in accordance^ with an agree- 
ment with the sellei-, and the contract in 
this case alleged permitted the use of part 
of the goods as a test and the return of the 
balance. 

Rule for judgment for want of a suffi- 
cient affidavit of defence. ])i>^char<,a'(l. 

K. L. Shirk and Jt^Jin A. CnyJc^ for 
plaintifF and rule. 



F. Lyman Windolph and Frank S. 
Graff, contra. 

Landis, P. J., March 25, 1922. — The 
present action is on a check for $74.68, 
given by the defendants to the order of 
the plaintiff on the Gap National Bank 
of Gap, this county. It was dated May 
16, 1921. On May 20, 1921, the check 
vas presented in due course, but pay- 
ment had been stopped by the defend- 
ants. 

The affidavit of defense asserts that 
the check was given in payment of one- 
half barrel of Moretite Roofing, a pro- 
duct which the plaintiff manufactured; 
that it was guaranteed and warranted by 
the plaintiff to fill all gaps, cracks and 
leakage on any roof, whether slate, shin- 
gle, tin or paper, and to last a period of 
ten years ; that, when the roofing was 
purchased by the defendants, it was 
agreed they should have the right to try 
the same on any roof, and if it was not 
as guaranteed and warranted, the de- 
fendants need not pay for it; that when 
the half -barrel was received, the defend- 
ants mailed their check to the plaintiff, 
and when they used a portion of the 
Moretite Roofing on the roof of a build- 
ing owned by Henry J. Kagel, in the Vil- 
lage of Kinzer, they ascertained that it 
was worthless for the purpose intended ; 
that it did not fill all gaps, cracks and 
leakage on said roof, but that it cracked 
and peeled off. They allege that they 
then promptly rescinded the sale, stopped 
payment on the check, and offered to 
return the roofing at their own expense. 

We are of the opinion that this rule 
must be discharged. The allegations of 
the affidavit of defense must be taken as 
true, and if we so consider them, an 
issue of fact is presented, which must 
f)e determined by a jury. 

There is nothing in the pleadings 
which indicates that the contract be- 
tween the parties was in writing. The 
check was not the contract ; it was mere- 
ly a method of payment, made in con- 
stimmation of it. If there was a guar- 
antee or warranty and an agreement 
that, unless the roofing was in conform- 
ity thereto, they might return it, as 
claimed by the defendants, they had a 
ri<4ht to >lop payment on the check, re- 
scind the contract and offer to return the 
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goods. Paragraph (d) of Section 69 of 
the Sales Act of May 19, 1915, P. L. 
543, gave them that right. 

The alleged fact that the defendants 
us;id sjme of the roofing to test its qual- 
ity cioes not compel a judgment. It is 
true that a buyer cannot retain some of 
the goods and return the rest. We po 
decided in Lonker v. Cohen, 37 Lane. 
Law Review 497, lately affirmed by the 
Superior Court. But that case does not 
cover the present proposition, for the 
reason that the parties, according to the 
affidavit of defense, agreed that if the 
roofing did not come up to the guarantee, 
it was not to be paid for. In Greenwich 
Hat Works v. Samuels, 30 Lane. Law 
Review 286, this court held that a ven- 
dee who is dissatisfied with part of a 
quantity ofgoods purchased should either 
retain all and claim a deduction or re- 
turn all, but he may return only those 
alleged to be inferior to the sample, if 
his contract with the vendor so permits; 
and that an affidavit of defense which 
so avers is sufficient to prevent judg- 
ment. The agreement between the par- 
ties is the law which must govern them, 
and when that is seriously controverted, 
it raises a dispute which a jury must 
settle. 

The rule for judgment for want of a 
sufficient affidavit of defense is dis- 
charged. 

Rule discharged. 



c. P. of 



Luzerne Co. 



Davis et al. v. Lewis 



Boroughs — Officers — Election — Bur- 
gess — Treasurer's bond — Approval of — 
Mandamus. 

HorouKh council may by majority vote 
elect Its officers, such as treasurer, and this 
duty bein^ ministerial does not require the 
approval of the burgess. 

Council should specify the amount of 
treasurer's bond by resolution, and such re- 
solution should have the approval of the 
burg^ess, whose duty it is to pass upon the 
bond as to its amount and its security. 

Where bond of newly elected treasurer has 
not been thus perfected his predecessor still 
holds office, Is entitled to the custody of his 
books and papers, and mandamus upon him 
to turn them over will in circumstances, 
supra, be refused. 



Mandamus. 

r. B. Miller, for plaintiffs. 

Thomas M. Lezvis, Richard B. Sheri- 
dan, for defendant. 

McLean, J., March 7, 1922.— The re- 
lators compose a majority of the bor- 
ough council of Plymouth. 

The respondent was duly elected treas- 
urer of the said borough on the first 
Monday of January, 1920. 

On Monday, January 2, 1922, Peter 
Dopkowski was appointed treasurer of 
the borough by the borough council, and 
subsequently filed bond with surety 
which was accepted by council at a spe- 
cial meeting January 30, 1922. 

The respondent refuses to turn over 
the moneys and funds belonging to the 
borough to Peter Dopkowski, and denies 
that he has any records, documents or 
papers the property of said borough. 

The relators ask for a mandamus di- 
recting the respondent to turn over to 
the said Dopkowski, as treasurer of said 
borough all moneys, funds, records and 
documents belonging to said borough. 

The respondent's return denies: (i) 
the validity of the election of Peter Dop- 
kowski ; (2) that Dopkowski has quali- 
fied as treasurer according to law; (3) 
and avers that he is entitled to hold the 
office of treasure until his usccessor is 
duly elected and qualified. 

To this return relator demurs, which 
presents for the consideration of the 
court two questions : 

1. Is the election of Dopkowski 
valid? 

2. If so, has Dopkow^ski qualified as 
treasurer according to law? 

I. Section i and 3, Art. i. Chap. 7 
of the Act of .1915, P. L. 312, provide 
the method w^hereby the borough coun- 
cil may elect a president and secretary, 
and such other officers as it may require. 

At such organization meeting, as pro- 
vided in above sections, the borough 
treasurer might properly be elected and 
were the vote of the members of coun- 
cil equally divided, a burgess w^ould have 
had the statutory privilege of voting, 
thereby determining the selection: Com. 
V. Kleeman, 20 Luzerne 30. 

We are of the opinion that the action 
of council in such an election is neither 
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in the nature of an ordinance or resolu- 
tion, but simply a ministerial act in per- 
formance of the legislative duty imposed 
by Section 6, Art. I, Chap. 7, and that 
such action does not require the approval 
of the burgess. 

This interpretation of the law seems 
the more reasonable in view of the pro- 
visions of Section 3, supra, which au- 
thorizes the burgess to preside over the 
organization meeting of council when 
such election is held, but precludes his 
voting thereat unless the vote of the 
council be equally divided. To construe 
the above Act to require this action of 
council in its appointment of its officers 
to be submitted to the burgess for ap- 
proval, would be equivalent to giving the 
burgess a voice in the selection of the 
officers to be appointed by council when 
the vote of the council was not equally 
divided, which would seem to be in di- 
rect violation of Section 3, supra. 

We are therefore of the opinion, from 
facts presented by the petition and not 
denied by the answer, that Dopkowski 
was duly appointed treasurer of Ply- 
mouth borough at the meeting of coun- 
cil on January 2, 1022, having ])een sel- 
ected by a majority of the members ther«r 
present, and that this action by the coun- 
cil does not require the approval of the 
burgess. 

Assuming therefore that the election 
of Dopkowski as treasurer of the bor- 
ough it a valid election, has he qualified 
according to law? 

It is the duty of council "to fix the 
amount of security to be given by the 
treasurer," as provided in clause 9, Sec. 
6, Art. I, Chap. 7, supra. '*The bor- 
ough treasurer shall, before entering 
upon the duties of his office, give bond 
with security as required by the bor- 
ough :" Sec. 4, Art. 6, Chap. 7. It is 
the duty of the burgess '*to demand and 
receive sufficient security in the amount 
fixed by the borough from the treasur- 
er" : CI.' 2, Sec. II, Art. 2, Chap. 7. "The 
powers of the borough shall be vested 
in the corporate officers," (Chap. 7, Art. 
I, Sec. 2) of which the burgess is one: 
Chap. 8, Art. i. "Every ordinance and 
resolution, except as herein otherwise 
provided, passed by the council, shall be 
presented to the burgess for his ap- 
proval * * *": Chap. 7, Art. i, Sec. 



! 7, supra. Clearly the action of the bor- 
ough council in fixing the amount of 
security to be given by the treasurer, as 
provided by above sections, is legislative, 
and as such requires a resolution of 
council duly passed and submitted to the 
burgess for his approval. We are unable 
to find any decision construing the Act 
of 1 91 5, supra, in this particular. How- 
ever, the Act is but a code embodying to 
a great extent previous legislation. We 
find the Act of 1851, P. L. 320, 
and the Act of 1893, P. L. 113, provi- 
sions of which Acts are substantially in- 
corporated into the borough code, tt) 
contain the following provisions: "The 
treasurer shall give bond with surety as 
required by the corporation" : Act of 
1 85 1, Sec. 10, P. L. 320. "To appoint a 
treasurer it shall be the duty of the cor- 
porate officers, the majority of whom 
shall be a quorum (Sec. 3, CI. 5) * * 
* to fix from time to time the amount 
of security to be given by the treasurer, 
CSec. 3, CI. 10, sttpra). "It shall be the 
duty of the chief burgess * * * to 
demand and receive sufficient security in 
the amount fixed by the corporation 
from the treasurer. fSec. 6, CI. 2, 
supra). Every ordinance and resolution 
which shall !)e passed by said council, 
shall be presented to the chief burgess of 
said borough." * * *: Act of 1893, 
P. L. 113. Under the above Acts of 
Assembly, which are read in pari ma- 
teria, in reference to the appointment of 
the borough treasurer and fixing of the 
amount of his bond, it has been held : 
"The burgess of an incorporated bor- 
ough has the power, and it is his duty, 
to judge of the sufficiency of the bor- 
ough treasurer's bond, and also of the 
amount of the security named ; and his 
power and discretion are not limited to 
the single question of the sufficiency of 
the security. He may also judge as to 
the amount of the bond. The borough 
council are authorized to appoint their 
own treasurer and to fix the amount of 
his bond. So far as the appointment of 
the treasurer is concerned, it is a part 
of the organization of the borough gov- 
ernment, and does not require a resolu- 
tion or an ordinance, but may be done by 
simple motion, duly passed and entered 
upon the minutes. 

"Ordinances and resolutions which re- 
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quire the approval of the burgess, are 
such as relate to and touch the general 
interest of the people. The ordinary 
routine of business, and the organization 
of the borough government, may be done 
by simple motion, in which the burgess 
has no concern. * * * 

"The only question before us is the 
sufficiency of the bond, as well in 
amount as in security. If the burgess is 
in doubt as to the sufficiency of security 
tendered, he may refuse his approval. If 
in his judgment the amount of the bond 
is not sufficient, he may refuse to ap- 
prove it for that reason. * * * His 
duty is to inquire into the sufficiency of 
the amount, and the solvency of the 
bondsmen, and if in his judgment they 
are sufficient in both respects, he must 
approve the bond. His refusal to ap- 
prove it, is in the nature of a veto. If 
the council insist upon its sufficiency, 
they must pass a resolution to that effect. 
over his veto. If he still refuses then 
they may ask for a mandamus to compel 
him to perform his duty. * * * Man- 
damus refused" : Smith v. Holland, 6 
Del. Co., Rep. 210, 1895. If ^^is action 
were legislative, approval by the burgess 
was essential to its validity, or in the 
event of his disapproval, its reconsidera- 
tion and passage by two-thirds of all the 
members of council necessary : Long v. 
Lemoyne Boro., 222 Pa. 311. 

The petition for mandamus does not 
affirmatively show a resolution of coun- 
cil fixing the amount of the security to 
be given by the newly elected treasurer, 
nor its submission to the burgess for his 
approval; but, on the contrary, respond- 
ent's reply discloses that it was not. 

2. We are therefore of the opinion 
that the treasurer appointed by coun- 
cil January 2, 1922, has not qualified ac- 
cording to law, and that a condition pre- 
cedent to his qualification is the fixing 
of the amount of bond to be required by 
proper corporate Act, and that until his 
successor has properly qualified, it is the 
duty of the respondent to retain all mon- 
eys, books, papers, etc. belonging to the 
borough. 

As the case now stands the peremptory 
mandamus must be refused. 

Mandamus refused. 



c. p. of 



Lehigrh Co. 



Landis v. Coopersburg 



Equity — Re-hearing — Boroughs, in- 
crease of indehtness. 

In a bill in equity challenging the rig-ht of 
a borough to issue and sell bonds, authorized 
by an election, where one of the allegations 
is that the return required to be filed by law 
in the court of quai-ter sessions was not 
drawn in accordance with the Act of Assem- 
bly, in that a certified copy of the ordinance 
signifying the desire of the borough authoH- 
Lies to increase the indebtedness, and a copy 
of the advertisnient and eflection proclama- 
tion, were not attached to the return, and 
where leave had been granted to file nunc 
pro tunc said certified copies, a re-hearing 
will be granted, and the case re -opened, so 
that the borough may have an opportunity to 
prove the record of .the Court of Quarter 
Sessions as a part of its defence. 

Bill in equity. Petition for re-hearing. 
Re-hearing granted and case re-opened. 

C. William Freed and Dewalt & 
Heydt, for plaintiffs. 

Thomas F. Diefenderfer, for defend- 
ant. 

Reno, J., April 10, 1922. — Application 
has been made for a re-hearing under 
Section 91 of the Supreme Court Equity 
Rules. That section provides : 

"Every petition for a re-hearing 
should contain the special matter or 
cause on which such re-hearing is ap- 
plied for, it shall be signed by counsel, 
and the facts therein stated, if not ap- 
parent on the record, shall be verified by 
the oath of the party, or by some other 
person. A re-hearing may be granted at 
any time within the discretion of the 
court but where the decree has been ex- 
ecuted the parties who have acted on the 
faith of such decree shall not be preju- 
diced by such decree being reversed or 
varied." 

Although this case has been pending 
for sometime, having been originally 
heard before the late Judge Henninger 
and argued upon questions of law short- 
ly after the appointment of the writer of 
this opinion, no decree has been entered. 
Therefore, the court may entertain the 
petition for a re-hearing without possibi- 
lity of prejudicing any of the parties to 
the suit. 

The petition for the re-hearing is pre- 
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sented on behalf of the Borough of 
Coopersburg. The bill in equity chal- 
lenges the right of the said borough to 
issue and sell the bonds authorized by an 
election held on November 4, 1919. One 
of the allegations of the bill is that the 
return required to be filed by law in the 
court of quarter sessions was not drawn 
in accordance with the Act of Assembly 
in that a certified copy of the ordinance 
signifying the desire of the borough au- 
thorities to increase the indebtedness and 
a copy of the advertisement and election 
proclamation were not attached to the 
return. It appears that at the trial of 
the cause before Judge Henninger the 
return filed in the court of quarter ses- 
sions was offered in evidence, and that 
the ordinance, advertisement and pro- 
clamation were not thereto attached. Af- 
ter the trial had been concluded a peti- 
tion was presented to Judge Henninger 
containing copies of the ordinance, ad- 
vertisement and proclamation but after 
the death of Judge Henninger the peti- 
tion so presented could not be found 
amongst his papers. On February 20, 
1922, a petition was presented to the 
court of quarter sessions praying for 
leave to file nunc pro tunc a certified 
copy of the ordinance and duly verified 
copies of the advertisement and procla- 
mation and on March 6, 1922, leave was 
granted to file the same. The borough 
now desires that the equity case be re- 
opened so that it may have opportunity 
to prove the record of the court of quar- 
ter sessions as a part of its defense in 
the equity case. 

We think that the Borough of Coop- 
ersburg should have the opportunity of 
proving the corrected record. We can- 
not and do not express any opinion as 
to the validity of the proceedings where- 
by the record was corrected as aforesaid. 
It may well be, as contended by coun- 
sel for plaintiff, that the provisions of 
the act are mandatory and that unless 
the ordinance, advertisement and procla- 
mation are attached to the return the 
election is invalid. That question, how- 
ever, can be determined with the other 
questions involved in the controversy 
when the court finally decides the issue. 
Undoubtedly, in view of the powers ves- 
ted in us, we would not be justified in 
refusing to op^ the case and allow de- 



fendant the opportunity which it prays 
for. In cases involving the affairs of 
municipalities courts should afford the 
authorities every reasonable opportunity 
to show their right to serve what appar- 
ently is the overwhelming sentiment of 
the community. 

Now, April 10, 1922, the prayer of 
the petition is granted; the case is re- 
opened and is set down for re-hearing 
on Monday, April 17, 1922 at 9 o'clock 
A. M., notice hereof to be given forth- 
with by the prothonotary to all of the 
parties in interest or their counsel. 



Q. S. oif Lancaster Co. 

Commonwealth v. Thalheimer 



Commercial latv — Impersonating offi- 
cer — Act of May 5, iSgj. 

An Indictment will not lie for impcrccr.:it- 
ing a "revenue officer," under the Act of 
May 5, 1897, P. L. 39. This act applies only 
to officers of the state or a division thereof. 

Demurrer to indictment for imper- 
sonating officer. Sustained. 

John M. Groff, for demurrer. 

Wm. C. Rehm, Dist. Atty., contra. 

Landis, P. J., March 25, 1922. — The 
indictment in this case charges that, on 
or about the 21st day of September, A. 
D. 1921, Emanuel Thalheimer ''did un- 
lawfully, falsely and deceitfully repre- 
sent himself to be a revenue officer." 
The demurrer is based upon the ground 
that the charge does not fall within the 
provisions of the Act of Assembly pun- 
ishing such persons as represent them- 
selves to be officers of the Common- 
wealth or a division thereof. 

The Act of May 5, 1897, P. L. 39, 
provides that, "on and after the passage 
of this Act, every person within the 
Commonwealth of Pennsylvania who 
falsely represents himself to be, or who 
falsely assumes to act as, a detective, or 
any elective or appointive officer of the 
Commonwealth of Pennsylvania or of 
any county, municipality, city, borough, 
township, district or ward within the 
Commonwealth of Pennsylvania, shall 
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be guilty of a misdemeanor." A revenue 
oflicer is neither a detective nor an elec- 
tive or appointive officer of the state or 
any division of the state, and he does 
not fall within the words of this Act. A 
somewhat similar case arose in Lehigh 
County. There the defendant was in- 
dicted under this same Act for repre- 
senting himself as a census enumerator. 
Trexler, P. J., held that, as penal statutes 
are to be construed strictly, the words 
^'elective or appointive" as used in the 
statute indicated that actual existing offi- 
ces of the state were in the minds of the 
legislators when they passed the Act, and 
judgment was arrested. See Common- 
wealth V. Kinney, 3 Leh. L. J. 178. The 
same principle applies here. 

The demurrer is sustained and the in- 
dictment is set aside. 

Demurrer sustained. 



Q. S. of York Co. 

Road in Manheim Township 



Roads — Width of public roads — Act 
of April (5, Jp^j, P. L. iii — Time of 
return of order to view. 

Excoption was taken that the width of a 
public road was fixed at 25 feet. In violation 
of the provision of the Act of April 6th, 1921, 
P. L. Ill, making thirty-three feet the mini- 
mum width of public roads; Held, not to be 
fatal to the proceedings as the court had 
power to change it to thirty-three feet, 
which it did. 

Reports of road viewers, under the Act 
of June 15th, 1836, P. U. 551, are returnable 
g-onerally to the next term, after the ap- 
pointment of the viewers, and not on the 
first day thereof, and the petition may 
therefore be amended on the first day of 
said term, and the order continued on a 
later day in the same term, to a subsequent 
term of the court. 

Sur exceptions to Road Report No. 1 
October Sessions, 1920, vacating and 
changing a public road in Manheim 
Township in the Court of Quarter Ses- 
sions of York County, Pennsylvania. 
Exceptions dismissed. 

James G. Glessner, for exceptions. 

Harvey A. Gross and Ehrehart & 
Bange, contra. 



Wanner, P. J., June 12, 1922. The 
order of the court of Quarter Sessions 
to view and change part of a public road 
in Manheim Township, was isssued 
November 29, 1920, and the viewers 
were therein directed to ''make report of 
their proceedings to the said court at 
the next term thereof," which term con- 
tinued from January 3rd, 1921, to Jan- 
uary 17th, 1 92 1. 

On January 3rd, 1921, the court al- 
lowed an amendment of the petition on 
which the viewers had been appointed, 
changing one of the termini of the road 
therein set forth. On the loth day of 
January, 1921, during the same term of 
the court the order to view was con- 
tinued to the next, viz: to the April 
Term, of said court at which term it was 
continued to the August Term, 1921. 

On the 22nd day of August, 1921, 
the report of the viewers was filed, va- 
cating and changing the road in ques- 
tion, and recommending that its width 
be fixed by the court at 25 feet, which 
was done. The following are the ex- 
ceptions filed to the report of the view- 
ers which were insisted upon at the 
argument : 

"2. The court erred in fixing the 
width of said road at twenty-five feet. 

"3. The court erred in allowing an 
amendment to said proceedings on the 
first day of the term to which said 
view was returnable, without the said 
proceedings having been continued. 

"4. The court erred in making an 
order continuing said case on the loth 
day of January, 1921, seven days after 
the first day of the term to which the 
report was returnable." 

The first of these exceptions is well 
taken because the Act of April 6, 1921, 
P. L. Ill, fixes thirty-three feet as the 
minimum width of public roads, but it is 
not fatal to the proceeding, as the error 
may be corrected by the court, which is 
not bound to follow the recommendation 
of the viewers in fixing the width of a 
road. 

The other exceptions cannot be sus- 
tained because the proceedings were en- 
tirely regular. The viewers report un- 
der the language of the court's order 
itself and by statutory direction in sec- 
tion 3 of the Act of Assembly of June 
13, 1836, P. L. 551, was returnable at 
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the next term of the court, and not on 
the first day of said term as contended 
by exceptants' counsel. 

The report of the viewers could there- 
fore be filed, or a continuance of the 
order to view could be had on any day 
of the two weeks' term of the court be- 
ginning January 3rd, 1921. 

It is true that the courts have held 
that the viewers meetings and proceed- 
ings under the court's order must be 
completed before the beginning of the 
term at which they make their report. 
Hut, if they are not ready to report on 
the first day of the term, it is equally 
well settled by authority and the uniform 
practice of this court, that a continu- 
ance of the order to view may be had 
on any day during the term to which the 
same was returnable. Such a continu- 
ance is also specifically authorized by 
the Act of March 18, 1903, P. L. 28: 
Sewickley Twp. Road, 26 Pa. Super. Ct. 
572-574; In re Road in Salem Twp., 103 
Pa. 250; Upsal St., 22 Pa. Super. Ct. 
150-154; Road in VVhitemarsh Twp. 2 
Montg. 39. 

In this case the amendment of the pe- 
tition changing one of the termini of the 
road in question necessitated further 
proceedings by the viewers, and, there- 
fore, on the 1 0th day of January, 1921, 
the order to view was continued by the 
court to the April Term, 192 1. This was 
an entirely regular proceeding within 
the adjudicated powers of the Quarter 
Sessions Court and following well es- 
tablished precedents. 

Now to wit, June 12th, 1922: The 
court's former order fixing the width of 
the road reported on by the viewers in 
this case, at twenty-five feet is revoked 
and rescinded, and the width thereof is 
hereby fixed at thirty-three feet. 

The other exceptions filed to the re- 
port of the viewers are dismissed. 



c. I^ of 



Lackawanna Co. 



Morel V. Morel 



Judgment — Uniry upon confession for 

amount less than face of instrument — 

Act February 24, 1806, construed. 

The proper construction of the Act of 
1806 is that judgrment may be entered for 
the amount definitely appearing on the face 



of the instrument, or for any part of said 
! amount. 

1 None of the legal rights of the party exe- 
' cuting an instiniment, with warrant of at- 
torney to confess judgment, ai*e invaded by 
the entry of a judgment for the amount 
authorized, or for any lesser amount, and 
there is no cause for complaint so long as 
judgment is not entered for more than the 
sum authorized. 

The purpose of the Act of 1806 was sim- 
ply to avoid the uncertainty and confusion 
that would result if the prothonotary should 
be obliged to make calculations from more or 
less uncertain factors to ascertain the 
amount due on a confession of judgment; 
but where a definite sum is fixed in the in- 
strument confessing judgment, and the hold- 
er of a note a.sks for the entry of judgment 
for said sum or any pail thereof, there is no 
occasion for any calculation by the prothon- 
otary and there results no uncertaihty or 
confusion, or possible injury to the party 
confessing the judgment. 

Petition to strike oflF judgment. Re- 
fused. 

/. Memolo, for petition. 

Price & Price, Contra. 

Maxey, J., November 28, 1921. — In 
this case the defendant sets forth that 
she was the defendant in a certain judg- 
ment founded on confession of judgment 
entered by a praecipe of C. S. Woodruff, 
attorney/ for the sum of $362.31; that 
said judgment was dated March 16, 
1807, ^"^ ^^^ entered and filed in the 
office of the prothonotary of Lackawan- 
na County on September 3, 1906, a 
period of nineteen years from the date 
of its execution, and that there is not 
filed of record nor has there been ob- 
tained an order of court, in accordance 
with rules of court; further, that said 
judgment note, as appears by reference 
thereto, was made for $862.31, and the 
confession of judgment was for the said 
sum and that there was no confession of 
judgment for $362.31 ; further, that the 
defendant is not indebted to the plain- 
tiflF in any sum whatever. The defend- 
ant therefore prays that the said judg- 
ment may be stricken off and all pro- 
ceedings instituted by virtue thereof be 
stayed, pending disposition of her pe- 
tition. 

We cannot strike off the aforesaid 
judgment simply because, whereas the 
confession of judgment was for $862.31, 
the attorney for the plaintiff directed 
the prothonotary to enter judgment only 
for $362.31, with interest from February 
16, 1907. 
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Our Pennsylvania practice for the en- 
try of judgment by confession is found- 
ed on the Act of February 24, 1806, sec. 
28, 4 Sm. L. 278, which reads substan- 
tially as follows: The prothonotary is 
authorized, etc., "to confess judgment, 
to enter judgment against the person or 
persons who executed same, for the 
amount which, from the face of the in- 
strument, may appear to be due." 

Counsel for the defendant claims that 
under this Act any judgment for an 
amount less than the fact of the in- 
strument should be striken oflF, and calls 
our attention to the case of Connay vs. 
Halstead, 73 Pa. 354. This case holds 
that where the sum due could by no 
possible calculation be made to appear 
from the face of the instrument the pro- 
thonotary could not enter judgment. As 
was pointed out by the court in that 
case, the prothonotary had no guide in 
entering the judgment, because the con- 
tract was for the sale of land at ten dol- 
lars per acre, the quantity to be ascer- 
tained by a survey, with warrant to 
enter judgment. It is apparent that the 
facts in the case cited are entirely at 
variance from the facts in the case at 
bar. We therefore may dismiss this 
case as an authority controlling our de- 
cision in the present case. 

Our attention is also called to Rich- 
ards vs. Richards, 135 Pa., 239. This 
case holds that where the confession of 
judgment is complete and uncondition- 
al and shows on its face a definite 
amount due, judgment may be entered 
by the prothonotary. We cannot say 
that this case supports the argument that 
the prothonotary cannot enter judgment 
upon the praecipe of the plaintiff for 
an amount less than the face of the 
note. 

The case of Davenport vs. Wright, 51 
Pa. 212, holds that where part of the 
amount for whicph a judgment has been 
confessed by an agent was included 
without authority, the judgment is void 
only for the excess, unless the excess 
was fraudulently included. Page vs. 
Simpson, 188 Pa. 393: In this case the 
court below used the following lan- 
guage (p. 403) : "Where one in good 
faith takes a judgment for an amount 
which at the time he believes to be due 
him, it may be maintained against other 
creditors of such judgment debtor, even 



though it may be in excess of the 
amount actually due." This is a clear 
intimation that the proper practice in 
entering judgment upon confession is to 
enter judgment for the amount actually 
due. 

We think the proper construction of 
the Act of 1806, supra, is that judg- 
ment may be entered for the amount 
definitely appearing on the face of the 
instrument or for any part of said sum. 
The greater includes the lesser, and the 
party executing a note with warrant of 
attorney has no cause for complaint so 
long as judgment is not entered for 
more than the sum authorized. None of 
his legal rights are invaded by the entry 
of judgment for the amount authorized, 
or for any lesser amount. 

It would greatly impair the practical 
value of the law authorizing the entry 
of judgment by confession if the ac- 
ceptance of any payment on the debt 
evidenced by said judgment, thereby re- 
ducing the debt, would destroy the right 
of the holder of the note to have judg- 
ment entered thereon for the actual 
amount due whenever default might be 
made in the payment of the balance. 
The purpose of the Act of 1806, supra, 
was simply to avoid the uncertainty and 
confusion that would result if the pro- 
thonotary should be obliged to make 
calculations from more or less uncertain 
factors to ascertain the amount due on 
a confession of judgment, as in the case 
of Connay vs. Halstead, supra; but 
where a definite sum is fixed in the in- 
strument confessing judgment, and the 
holder of a note asks for the entry of 
judgment for said sum or for any part 
of said sum, there is no occasion for any 
calculation by the prothonotary and 
there results no uncertainty or confu- 
sion or possible inj.ury to the party con- 
fessing judgment. In such case there- 
fore there is no departure from the plain 
intent and purpose of the Act of 1806, 
supra. 

As to the other question raised by the 
petition to open judgment, to wit, that 
judgment was entered nineteen years 
from the date of the execution of the in- 
strument confessing judgment, we have 
this day made absolute the rule granted 
September 26, 192 1, to show cause why 
leave should not be granted, nunc pro 
tunc, as of July 29, 1916, for the entry 
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of judgment on the note constituting the 
basis of this action. It follows from 
this and from the above that we should 
discharge the rule to show cause why the 
judgment should not be striken off. 

Now, to wit, November 28, 1921, the 
rule granted on September 16, 1921, to 
show cause why judgment should not be 
striken off, is discharged. 



C. P. of Washington Co. 

Gromo V. McGimic 



Mechanics' liens — Estoppel — Respec- 
tive rights of mortgagee and Lienor — 
Jet of June 4, ipoi, P. L. 431. 

A mortKaRc recorded durins: the process 
of constructing a dwelling house on the 
mortgat^od premises, is subject to a mechan- 
ic's lien resTularly tiled at a latei* period 
lor the construction of the said buildinj?. 

But where the conduct of the mechanic's 
lien creditor was such as to lead the mort- 
j^agee to believe that no mechanic's lien 
would be filed, and that said moi"ts:aK:e would 
be and remain a first lien on the property, 
he is estopped from claiminK priority for the 
said mc^chanic's lien which was later filed. 

In such case it is not proper to allow 
priority to the mechanic's lien even to the 
extent of the value of work and labor done 
and materials furnished prior to the record- 
ing: of the mortgra^re. 

Exceptions sur auditor's report dis- 
tributing proceeds of sheriff's sale: 

IV. R. Dennis on, for mortgagee. 

//. C. Braden, for holder of mecha- 
nic's lien. 

Cummins, J., April 10, 1922. — A 
house and lot belonging to defendant, 
Walter McCamic, was sold at sheriff's 
sale, and the matter of distribution of 
the proceeds among lien creditors was 
referred to an auditor, exceptions to 
whf)se report are now before this court 
for adjudication. The first lien of re- 
cord in point of time is the mortgage 
of A. W. Gromo for $1,200 filed of re- 
cord on the 4th day of April, 192 1, the 
bond accompanying which said mort- 
gage is filed in the prothonotary's office 
to No. 442 November Term, 1921, D. S. 
B., whereon a writ of fi. fa. has been 
issued to No. 75 November Term, 1921, 
E. D. On Septem!)er 22, 1921, there 



was filed of record the mechanic's lien 
of R. J. McKahan, doing business as 
The Wheeling Street Lumber Company, 
for $294.53, for materials furnished and 
work done in the construction of the 
dwelling house located on said premises. 
There are other record liens, but they 
need not be considered, as it is conceded 
that these two claims have priority of 
lien over all other claims, and that the 
proceeds of sale will fall far short of 
paying both. The only substantial ques- 
tion, therefore, left for the court to dis- 
pose of is as to which of these two 
claims, the mechanic's lien or the mort- 
gage, has priority over the other. 

The auditor found from the undis- 
puted evidence that, at the time the 
mortgage lien was created, the dwelling 
house, for which the mechanic's lien was 
later regularly filed, was in the process 
of construction, so that under Section 13 
of the Mechanic's Lien Act of June 4, 
KKDi, (P. L. 431), the mechanic's lien 
would ordinarily be entitled to priority: 
Xolt vs. Crow, 22 Pa. S. C, 113. The 
auditor allowed priority in part to the 
mechanic's lien (covering the cost of 
materials furnished and work done prior 
to the entry of the mortgage) and re- 
fused priority as to the balance, holding 
that, as to the remainder, the mechanic's 
lien creditor, by his conduct at the time 
of the procurement by the defendant of 
the mortgage loan, was estopped from 
claiming priority as against the mortga- 
gee. To this conclusion counsel for both 
claimants filed exceptions. 

The court concurs with the finding of 
fact by the auditor that the mechanic's 
lien creditor, by his whole course of 
conduct in connection with the procure- 
ment of the mortgage loan, induced the 
mortgagee to believe that no mechanic's 
lien would be filed and that his mortgage 
would be a first lien. This finding of 
fact was not only warranted from the 
evidence referred to and relied upon by 
the auditor, but likewise was warranted 
by the uncontradicted evidence to the 
fact that the son of the mechanic's lien 
creditor, who was assisting his father in 
the business, when he received from 
the attorney of the mortgagee the full 
amount of the mortgage loan, assured 
the mortgagee's counsel that no me- 
chanic's lien would be filed. Had this 
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representation not been made, it follows, 
as a matter of course, that the mortgage 
loan would not have been consummated. 
The mechanic's lien creditor cannot both 
retain the proceeds of this loan secured 
by this representation by his agent and 
at the same time deny his agent's author- 
ity for making such representation : Lee, 
Appellant, vs. Com. Trust Company, 252 
Pa., 291, 83 Pa., 223; 9 W. N. C, 325. 
It is not a question of authority, but 
rather one of estoppel. That such acts, 
conduct and acquiescense on the part of 
the mechanic's lien creditor, in inducing 
the mortgagee to make the mortgage 
loan, estops him not from filing his lien, 
but from claiming priority for his me- 
chanic's lien as against this same mort- 
gage, would appear on principal to be 
well supported by the authorities : Phila. 
& R. Co., Appellant, vs. Schmidt, 254 
Pa., 351 ; Wyss-Thalman, Appellant, vs. 
Beaver Valley Brewing Co., 216 Pa., 
435 ; Lee, Appellant, vs. Com. Trust Co., 
252 Pa., 291 ; Germain Fruit Co. vs. 
Roberts, 8 Pa., S. C. 500; Ruling Case 
Law. Vol. ID, p. 694; Atkins vs. Payne, 
190 Pa., 5; Scott vs. Sadler, 52 Pa., 211 ; 
Smith vs. McNeal, 68 Pa., 164; Stroble 
vs. Smith, 8 Watts, 280. 

The court is unable, however, to fol- 
low the auditor in his course of reason- 
ing whereby he concludes that the prin- 
ciple of estoppel would have application 
as to only a part of the mechanic's Hen. 
If the mortgagee made the loan on the 
assurance from the contractor that there 
would be no mechanic's lien filed, why 
would such a representation not as ef- 
fectually estop the contractor from fil- 
ing a lien for work and materials al- 
ready furnished as for work and ma- 
terials which might thereafter be fur- 
nished ? 

For the foregoing reasons the court 
is clearly of the opinion, and therefore 
holds, that the mechanic's lien creditor 
is wholly estopped from claiming prior- 
ity to any extent as against the mortgage 
lien, and that therefore the amount of 
the proceeds of sale in the hands of the 
sheriff, to wit, $381.31, less record costs, 
shall be applied on account of the said 
mortgage. 



C. p. of 



York Co. 



Swartz V. Borough of Hanover 



Workmen's compensation — Findings 
of fact by the Workmen's Compensation 
Board — Employe or independent con- 
tractor? — Employment in the regular 
course of business. 

Since the Act of 1919, the court has the en- 
tire record before it in appeals from the de- 
cisions from the Workmen's Compensation 
Board of Pennsylvania, but its revisory 
powers are limited to a determination of the 
question whether there is any evidence to 
support the findings of fact, and whether the 
law has been properly applied. 

Where, on appeal from the decision of the 
Workmen's Compensation Board, it was 
found that the findings of fact made by the 
board were based on competent and legral 
evidence, exceptions to these findings were 
dismissed. 

Where a firm was employed by a borough 
to repair a street, at a fixed compensation 
per hour of work, the firm or workmen fur- 
nishing tlieir tools and the borough the ma- 
terials, and the work was done under the 
supervision of the borough engineer, who 
had control at all times over the work, as 
to when and how it was to be done, wha 
could command a change in the way the 
work was being done, and could discharge 
the workmen, including the members of the 
firm. and. if his directions resultetl in addi- 
tional expense, this was borne by the bor- 
ough; on appeal from the Workmen's Com- 
pensation Board, it was Held: That a mem- 
ber of the firm working on the street stood 
in the relation of employe of the borough, 
and not in that of an independent contractor. 

In order to bring a workman within the 
exception of those employes not covered by 
the Workmen's Compensation Act. it must 
appear that the employment was both casual 
in character and outside the regular cour.se 
of the business of the employer. 

Where one was employed by a borough to 
repair two defective places in a street which 
was used as one of the thoroughfares of the 
borough, and while engaged in making the 
repairs he was struck by an automobile and 
received injuries from which he died, it was 
Held: That his employment was in the reg- 
ular course of the business of the borough, 
and that he was within the provisions of the 
Workmen's Compensation Act. 

Sur Emily H. Swartz v. The Borough 
of Hanover, No. 16, October Term. 1921, 
in the Court of Common Pleas of York 
County, Pa., certiorari to the Workmen's 
Comi)ensation Board of Pennsylvania, 
claim petition No. 11,231. F'.xceptions 
dismissed. 

T, F. Chrosfzcaite, for the Borough of 
Hanover, the exceptant. 
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Bhrchart & Bange, for Emily H. 
Swartz, the claimant. 

Ross, J., June 12, 1922. — This is an 
appeal from the decision of the Work- 
men's Compensation Board of Pennsyl- 
vania. 

It ap|)ears that the plaintiff, Emily H. 
Swartz. is the widow of Paul H. Swartz, 
late of the Borough of Hanover, Pa., de- 
ceased, and as such petitioned the said 
Workmen's Compensation Board for an 
award of compensation from the Bor- 
ough of Hanover, Pa., which municipal- 
ity, she averred, was the employer of her 
said deceased husband at the time he met 
with the accident which occasioned his 
death, while he was actually engaged in 
doing the work w^hich he was employed 
to do on the premises of his employer. 

The claim was assigned by the board 
to a referee. After hearing evidence at 
Hanover, Pa., and after reciting his 
findings of fact and conclusions of law, 
the referee disallowed compensation on 
the grounds that the deceased was not 
working for the Borough of Hanover as 
an employe, but was an independent con- 
tractor. The claimant appealed, and the 
board granted a hearing dc novo. At the 
hearing de novo, testimony was taken, 
and the testimony taken before the ref- 
eree was, by agreement, adopted to be 
considered as if taken before the board. 

The board, after considering the evi- 
dence, rendered its findings of fact and 
conclusions of law, and in its opinion, 
(rendered by Mr. Benjamin Jarrett, one 
of the commissioners) said, "We are 
satisfied that the weight of the evidence 
* * * establishes the fact that the 
relationship here was employer and em- 
ploye." The opinion then sets forth that 
the commissioners find as a fact, "that A. 
E. Kohr, borough engineer and super- 
visor, through council and acting for 
council, had control at all times over the 
work being done ; that is, had direct con- 
trol at all times as to when the work was 
to be done and how it was to be done, and 
had such control that he could discharge 
them or any of their employes at any 
time, and could command a change in the 
way work was being done at any time; 
if changes were made in the progress of 
the work; that is, work had to be done 
over, or the means of doing it consumed 



more time, the borough lx)re the ex- 
pense ; no loss to Leppo & Swartz, as 
they were paid a fixed rate per hour. 
This is convincing evidence that the bor- 
ough reserved control and could exercise 
it as to the manner and means of doing 
the work." 

The other facts found by the Work- 
men's Compensation Board announced 
with the rendering of the opinion, are as 
follows : 

"i. That at the time of the accident 
which caused the decedent's death, the 
decedent and the defendant were bound 
by the provisions of the Workmen's 
Compensation Act of 191 5 as amended 
by the Act of 19 19, P. L. 642. 

"2. The decedent died as a resultant 
effect of injuries which were * violence to 
the physical structure' of his body, suf- 
fered by accident while he was actually 
engaged in the furtherance of the busi- 
ness or affairs of the defendant. 

"3. That the wages or income of the 
decedent were, at the time of the acci- 
dent, in excess of $20.00 per week. 

"4. That the expense of the last sick- 
ness and burial of the decedent amounted 
to $216.40, no i^art of which has been 
paid by the defendant. 

"5. The decedent left to survive him 
and actually dependent upon him for sup- 
port, a widow, Emily H. Swartz, the 
claimant, and two children, H. Wilson 
Swartz, born March 5, 1912, and Ray B. 
Swartz, born May 25, 1918, who were 
living with, and dependent upon the de- 
cedent at the time of his death." 

The following conclusions of law were 
also found by the board and filed with 
the findings of fact and the opinion 
which allowed compensation to the 
claimant (plaintiflf in this case) : 

"i. The decedent and the defendant 
were, at the time of the accident, bound 
by the provisions of the Workmen's 
Compensation Act of 191 5 as amended 
by the Act of 1919, P. L. 642. 

"2. The decedent having died as a re- 
sultant eflfect of injuries which were 
"violence to the physical structure' of his 
body suffered by accident while he was 
actually engaged in the furtherance of 
the business or aflfairs of the defendant, 
and the claimant and children living 
with him at the time of his death and 
being actually dependent upon him for 
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support, are entitled to compensation as 
provided by the Act, and the claimant is 
entitled to the sum of $100.00 to apply 
on the expenses of the last sickness and 
burial as provided by the Act." 

The defendant, Borough of Hanover, 
Pa., bases its appeal upon the following 
exceptions : 

"And now, August 26th, 1921, T. F. 
Chrostwaite, as attorney for the Borough 
of Hanover, files the following excep- 
tions and specifications of error to the 
decision of the Workmen's Comi>ensa- 
tion Board of Pennsylvania, to wit: 

"i. The Workmen's Compensation 
Board erred in setting aside the findings 
of fact, conclusions of law and disal- 
lowance of compensation made by the 
referee. 

"2. The Board erred in allowing the 
claiming an appeal and a hearing de novo. 

"3. The Board erred in making the 
following finding of fact in the second 
paragraph of its opinion, to wit: *The 
Borough of Hanover had from time to 
time engaged the firm to do work for it, 
such as to make repairs to street paving, 
erection of catch basins, laying of 
crossings, etc., and it was the custom for 
the firm to furnish their own tools and 
help, but the borough furnished the ma- 
terials and at times furnished labor to 
assist in the work being done,' for the 
reason that the same is not supported by 
competent evidence. 

"4. The board erred in making the 
following finding of fact in the second 
paragraph of its opinion, to wit: *In ac- 
cordance with this custom, L. L Shultz, 
assistant supervisor of the borough, 
acting with authority, engaged the firm, 
through Mr. Swartz, the deceased, to re- 
[)air the pavement on Broadway over 
which the borough had control,' for the 
reason that the same is not supported by 
competent evidence. 

"5. The board erred in making the 
following finding of fact in the con- 
cluding sentence of paragraph two of its 
opinion, page two : *Mr. Swartz went to 
the job and on the afternoon of Septem- 
ber 2, 1920, while he, as a bricklayer, 
was actually engaged in repairing the 
brick pavement, he was accidentally 
struck by a passing automobile, resulting 
in a fracture of his right leg and other 
injuries and on September 18, 1920, he 



died as a result of the injuries sustained,' 
for the reason that the same is not sup- 
ported by competent evidence. 

"6. The board erred in making the 
following finding of fact: *The referee 
disallowed compensation on the grounds 
that the deceased was not an employe, 
but was an independent contractor,' for 
the reason that the referee also disal- 
lowed compensation for other reasons. 

"7. The board erred in making the 
following finding, for, if it be a finding 
of fact, it is not supported by competent 
eidence, or if it be a conclusion .<of law 
it is based upon findings of fact which 
are not supported by competent evidence : 
*We are satisfied that the w^eight of the 
evidence, with the above as our legal 
guide, establishes the fact that the rela- 
tionship here was employer and employe.' 

"8. The board erred in making the 
following finding of fact: *By referring 
to the testimony it will be found, and we 
find, as a fact, that A. E. Kohr, borough 
engineer and supervisor, through coun- 
cil and acting for council, had control at 
all times over the work being done ; that 
it had direct control at all times as to 
when the work was to be done and how it 
was to be done, and had such control that 
he could discharge them or any of their 
employes at any time and could command 
a change in the way work was being done 
at any time, if changes were made in the 
progress of the work, that is, work had 
to be done'over, or the means of doing it 
consurned more time; the borough bore 
the expense : no loss to Leppo & Swartz, 
as they were piad a fixed rate per hour,' 
for the reason that the same is not sup- 
ported by competent evidence. 

"9. The board erred in making the 
following finding, for, if it be a finding 
of fact, it is not supported by competent 
evidence, or, if it be a conclusion of law, 
it is based upon findings of fact which 
are not supported by competent evi- 
dence : *This is convincing evidence that 
the borough reserved control and could 
exercise it as to the manner and means 
of doing the work.' 

"10. The board erred in making the 
following finding of fact in the con- 
cluding paragraph of page three of its 
opinion: *It is true that the occasion 
never arose that the engineer, Mr. Kohr, 
had to order work changed or discharge 
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Leppo or Swartz or any of their men, 
but nevertheless the weight of the evi- 
dence supports the finding that the bor- 
ough had this right if it wished to exer- 
cise it/ for the reason that the same is 
not supported by competent evidence. 

"ii. The board erred in making the 
following finding of fact: That at the 
time of the accident which caused the 
decedent's death, the decedent and the 
defendant were bound by the provisions 
of the Workmen's Compensation Act of 
191 5, as amended by the Act of 1919, P. 
L. 642,' for the reason that the same is 
not supported by competent evidence. 

"12. The board erred in making the 
following finding of fact: **The deced- 
ent died as a resultant effect of injuries 
which were ^violence to the physical 
structure' of his body, suffered by acci- 
dent Avhile he was actually engaged in 
the furtherance of the business or affairs 
of the defendant,' for the reason that 
the same is not supported by competent 
evidence. 

"13. The board erred in making the 
following finding of fact: *That the 
wages or income of the decedent were, 
at the time of the accident, in excess of 
$20.00 per week,' for the reason that the 
same is not supported by competent evi- 
dence. 

"14. The board erred in making 
the following conclusion of law: *The 
decedent and the defendant were, at the 
time of the accident, bound by the pro- 
visions of the Workmen's Compensation 
Act of 191 5, as amended by the Act of 
1919, P. L. 642," for the reason that the 
same is not based upon facts supported 
by competent evidence, from which it 
might so conclude. 

"15. The board erred in making the 
following conclusions of law: *The de- 
cedent having died as a resultant effect 
of injuries which were 'violence to the 
physical structure' of his body suffered 
by accident while he was actually engaged 
in the furtherance of the business or af- 
fairs of the defendant, and the claimant 
and children living with him at the time 
of his death and being actually dependent 
upon him for support, are entitled to 
compensation as provided by the Act, 
and the claimant is entitled to the sum 
of $100.00 to apply on the expenses of 
the last sickness and burial as provided 



by the Act,' for the reason that the same 
is not based upon facts supported by 
competent evidence, from which it might 
so conclude. 

"16. The board erred in its finding of 
fact, if it be a finding of fact, that the 
deceased was an employe of the defend- 
ant and not an independent contractor, 
for the reason that there was no compe- 
tent evidence to supiK)rt this finding. 

"17. The board erred in its conclu- 
sion of law, if it be a conclusion of law, 
that the deceased was an employe of the 
defendant and not an independent con- 
tractor, for the reason that there was no 
testimony before the board from which 
it might so conclude. 

"18. The board erred in not finding 
as a fact and not concluding as a ques- 
tion of law that the relationship of the 
decedent to the defendant was that of 
independent contractor. 

"19. The board erred in not con- 
cluding as a question of law that the em- 
ployment of the decent was casual and 
not in the regular course of the business 
of the defendant. 

"20. The board erred in making its 
award, for the reason that the same was 
based upon conclusions of law not based 
upon proper findings of fact and conclu- 
sions of law based upon findings of fact 
not supported by competent evidence, 
which award is as follows : *Compensa- 
tion is accordingly awarded as follows: 
To the claimant, Emily H. Swartz and 
against the defendant, the Borough of 
Hanover, Pa., compensation at the rate 
of 60% of $20.00 per week or $12.00 per 
week for a period of 300 weeks, to wit, 
from and including September 29, 1921, 
to and including June 30, 1926, total 
compensation of $3600.00, and at the ex- 
piration of said i)eriod then to the guar- 
dian of H. Wilson Swartz and Ray B. 
Swartz and against the said defendant, 
compensation at the rate of 25% of 
$20.00 per week or $5.00 per week from 
and including July i, 1926, to and in- 
cluding March 5, 1928, when H. Wilson 
Swartz will become 16 years of age, 
being a period of 87' 5/7 weeks, being 
total compensation of $438.58 ; and at the 
expiration of said period, then to the 
guardian of Ray B. Swartz and against 
the defendant compensation at the rate 
of 15% of $20.00 per week or $3.00 per 
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week from and including March 6, 1928, 
to and including May 25, 1934, at which 
time Ray B. Svvartz will become 16 years 
of age, being a period of 324 3/7 weeks, 
or total compensation of $973.28 ; and to 
the said claimant, against the said de- 
fendant, the sum of $100.00 to apply on 
the expense of the last sickness and 
burial; the total award being $5,111.86; 
the amount here awarded to be paid as 
jirovided by the Act.' 

"Wherefore, the decision of the 
Workmen's Compensation Board of 
Pennsylvania should be reversed and the 
award made by it should "be set aside." 

It will be observed that exceptions 3, 
4. 5, 8, ID, 12 and 13 are specific excep- 
tions to the findings of fact, which re- 
lated to the proof of things done, actions 
]>erformed or occurrences which trans- 
pired in connection with the incidents of 
the decedent's work at the time he was 
seriously injured and the circumstances 
which immediately surrounded his em- 
ployment and injury. Such findings of 
fact, we believe, are within the class de- 
scribed by Mr. Chief Justice Moschzis- 
ker. in rendering the opinion of the Su- 
jireme Court in the case of Callihan v. 
Montgomery, 272 Pa. 56: "In a case 
like the present, the proposition whether 
there is evidence to sustain findings that 
deceased was or was not doing certain 
things when injured, is one of law, 
which may be reviewed to the extent 
only of deciding whether there is such 
evidence in the record ; but, if the evi- 
dence appears, the findings thereon are 
of fact, and are not subject to review." 
(See Opinion of Supreme Court, page 
62.) 

"Since the Act of 19 19, the appellate 
court has the entire record before it, 
but its revisory powers are hmited to a 
determination of the question whether 
there is any evidence to support the find- 
ings of fact, and whether the law has 
been properly applied to them ; this is 
somewhat analogous to the ix)wers of 
review in cases of appeal from confirma- 
tion of auditors' reports or from decrees 
in equity: Kuca v. L. V. Coal Co., 268 
Pa., 163, 165; Strohl v. E. P. Ry Co., 
270 Pa., 132, 133." (See page 61.) 

These exceptions, or allegations of er- 
ror, were all based upon the expressed 
reason that they are "not supported by 



competent evidence." An examination 
of the records shows that the said facts 
are each b?.sed upon convincing evidence, 
some of which was offered and received 
without any denial or objection. The 
findings were all based upon competent 
and legal evidence. These exceptions 
are therefore dismissed. The facts and 
the objections will, however, be consid- 
ered in determining the legal phase of the 
vital question raised on this appeal. 

That question is, what relation as em- 
ploye did the decedent, Paul H. Swartz, 
bear to the Borough of Hanover, the de- 
fendant, at the time the accident occur- 
red which caused his death? The ap- 
pellant, the Borough of Hanover, says 
he was working for the borough as inde- 
pendent contractor, and his employment 
was but casual. The Workmen's Com- 
pensation Board has decided that he was 
working in the capacity of the employe 
or servant of the Borough of Hanover, 
which borough was, at the time, his em- 
ployer or master; consequently, the 
claimant is entitled to compensation. 
This question involves all the other spe- 
cifications of error by the appellant (the 
Borough of Hanover, Pa.) in this case. 
There can be no doubt that at the time 
of the accident, which caused the de- 
cedent's death, he was doing work at the 
instance and request of the defendant, at 
the premises of the defendant, and was 
actually engaged in the furtherance of 
the business or affairs of the defendant. 
That he was to be paid his wages by the 
defendant, an amount in excess of $20.00 
per. week. That at his death he left ,to 
survive him as actually dependent upon 
him for support, a widow, Emily H. 
Swartz, the claimant, and two children, 
H. Wilson Swartz, born March 5, 191 2, 
and Ray B. Swartz, born May 25, 1918, 
who were living with and dependent 
upon the decedent at the time of his 
death. 

We feel that the evidence justified the 
commissioners of the Workmen's Com- 
|-)ensation Board in finding the facts that 
the relationship which existed between 
the decedent at the time the accident oc- 
curred, and the defendant, was that of 
employer and employe. "In order to 
bring a workman within the exception of 
those emplyoes not covered by the sta- 
tute, it must appear that the employment 
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was both casual in character and outside 
the regular course of the business of the 
employer." : Callihan v. Montgomery, 
2^2. Pa. 56. So that our inquiry, from 
the facts, is not only to ascertain 
whether the fatal accident occurred 
w^iile the decedent was engaged as em- 
ploye in the course of his employment, 
but whether such employment was "cas- 
ual in character and not in the regular 
course of the business of the employer'' 
within the meaning of the Act. 

"The casual employment of one for 
the performance of an odd job, may oc- 
cur in conducting a business and still not 
be within the regular course.": Callihan 
V. Montgonier}', 2^2 Pa. 56. "An em- 
ploye's engagement is casual in character 
when it comes about by chance, fortui- 
tously and for no fixed duration of 
time.": Blake v. Wilson, 268 Pa. 469. 

The commissioners have based their 
findings of fact that "the relationship 
here was employer and employe," on the 
evidence that the borough engineer and 
supervisor, who engaged the decedent to 
work, had the legal authority through the 
action of the borough council to control 
the work being done : when it was to be 
done ; direct how it was to be done ; and 
had such control that he could discharge 
any of their emi)loyes at any time and 
could command in the way the work was 
l)ehig done at any time. Where, in a 
contract of employment, control is re- 
served over the means, the relationship 
Is that of master and servant : Kelly v. 
D. L. & W. Railroad Co., 270 Pa. 426. 

The work w^hich Swartz, the decedent, 
was directed to do was to repair two de- 
fective places in a paved street which 
was used as one of the thoroughfares of 
the defendant borough, and it was while 
"he was so engaged in rq)airing the de- 
fective places on that municipal thor- 
oughfare that the accident happened 
which caused his death. The keeping of 
the street in repair was a legally required 
duty of the borough in the regular con- 
duct of its affairs, and the facts, as based 
upon the evidence, show that for the 
purpose of doing this work necessary in 
the regular course of the affairs or busi- 
ness of the Borough of Hanover, the de- 
dent was employed. So the decedent was 
"a person who enlisted himself in the 
army of 'industrial worker<^' " as an em- 



ploye or servant, and was injured in the 
course of his employment, and died from 
the eflfect of those injuries. 

If we give to the argument of the de- 
fendant all the force that it is entitled to, 
**that the work in w^hich the decedent 
was engaged at the time of the accident, 
was casual in character," we cannot es- 
cape the [)lainly established fact that the 
work (repairing defects in the street) 
was in the regular course of the business 
of the employer, the Borough of Han- 
over. 

"In determining whether the work in 
which an employe was engaged at the 
time of the accident is 'casual in charac- 
ter' and not in the regular course of the 
business of the employer, the expression, 
'casual in character,* wall be construed as 
having a distinct reference to the engage- 
ment to render service, and an implied 
reference, as well, to the distinction that 
naturally arises when the service stipu- 
lated for, is outside of the regular busi- 
ness of the employer; so that both are 
included in the exception; and, because 
of the conjunction *and' connecting them, 
both must concur, neither of itself being 
sufficient to constitute an exception.": 
r>lakc V. Wilson, 268 Pa. 469. 

After a careful examination of all the 
evidence, we find that the findings of fact 
by the Workmen's Compensation Board 
are all supported by the evidence, and 
the conclusions of law are reasonable 
and correct. All the exceptions and spe- 
cifications of error are therefore dis- 
missed. 

For the reasons hereinbefore set forth, 
we affirm the findings and awards made 
by the Workmen's Compensation Board, 
and direct that judgment be entered ac- 
cordingly. 
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Estate of Kate A, Eichelberger 



will — Gijt of income icithout disposal 
of remainder — Gift to ^'children* — Sur- 
vivor, 

A gift of the net income of real estate "af- 
ter paying: the expenses of keeping the prop- 
erties in good repair, paying taxes and in- 
surance," will not carr>' the title to the cor- 
pus, though there is no grift in remainder. 
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Where a paragraph of will disposed, after 
the termination of a prior life estate, of the 
net income of real estate "after paying the 
expenses of keeping the properties in good 
repair, and paying the taxes and insurance," 
without a disposition of the corpus, followed 
by a paragraph authorizing the legatees of 
the income to sell the real estate, if they 
agree to do so. and by another paragraph 
disposing of the proceeds in case of a sale 
under said authority; and, where the real 
estate was sold under proceedings in parti- 
tion instituted by legatees of part of both the 
income and proceeds of sale, it was Held: 
That the distribution must be made under 
the paragraph disposing of the proceeds of 
the sale by the legatees, and not under the 
clause disposing of the income. 

The word "survivor" or "survivors," in a 
-will, following a prior gift, when the testa- 
tor does not in clear and unmistakable lan- 
sruage fix another date for the survivorship 
rn question, must be referred to the death 
of the testator. 

The testatrix, after giving the income of 
her real estate to her brother for life, di- 
rected that, after his death and the payment 
of certain sums out of said income, "the 
balance shall be divided in three equal parts; 
and one part to be paid to my sister ♦ ♦ ♦ 
or in case of her death to her surviving 
children," and provided, further, that, If the 
legatees of said Income shall agree to sell 
said real estate, they might do so after the 
death of her brother, and after certain pay- 
ments out of the same "the balance of the 
proceeds of said real estate ♦ ♦ ♦ shall 
he divided in three equal parts; one part to 
be paid to my sister ♦ ♦ ♦ or her surviv- 
ing children," The sister survived the tes- 
tatrix, and died in the lifetime of the brother. 
On distribution of the proceeds of the real 
estate, which was sold in partition for want 
of assent of all the parties, it was Held: 
"surviving children" refers to the children 
surviving the testatrix. 

Appeals of Emma W. Noss and Clay- 
ton E. Spangler to the vSupreme Court of 
Pennsylvania, Nos. 395 and 396, Janu- 
ary Term, 1922, from the decree of the 
Orphans' Court of York County, distri- 
buting the proceeds of real estate, late of 
Kate A. Eichelberger, deceased, sold in 
proceedings in partition. ( See opinion 
and decree by Wanner, P. J., from 
which the appeals were taken, in 35 Y. 
L. R., 157). Affirmed. 

Stezi'art & Gcrher, for appellants. 

John A. Hoober, for appellee. 

Simpson, J., June 24th, 1922. — Testa- 
trix's will gave to her brother, William 
K. Eichelberger, a life estate in, and full 
charge of her realty, he also to receive 
from the proceeds of it, when sold, 
"whatever money I may be owing" to 
him, and then provided in regard to the 
estate in remainder as follows: 

"13th. I direct after my brother's 



death that out of the income of my real 
estate, after paying the expenses of 
keei)rng the properties in good repair and 
paying taxes and insurance, $150 be paid 
annually to my niece, Jennie H. Smyser, 
and the balance shall be divided into 
three equal parts : one part to be paid to 
my sister, ]\lrs. IMaria E. Spangler, or in 
case of her death, to her surviving chil- 
dren ; one part to my sister, Mrs. Alice 
I. Wiest ; and the third part to my sister, 
Mrs. Jane E. Smyser's, children, to be 
e(|ually divided between them or their 
children. 

"14th. If at any time after the death 
of my brother, William K. Eichelberger, 
the legatees herein named shall agree to 
sell said real estate, they may do so, and 
in that case I direct that of the proceeds 

"14th No. 2. $3,000 to be placed in 
trust for the use of my niece, Jennie E. 
Smyser, the income thereof to be paid to 
her annually ; * * ♦, Upon the death 
of the said Jennie E. Smyser the prin- 
cipal sum shall be paid to her children, 
if she leaves any surviving her; in case 
she dies without issue, one-half of the 
said $3,000 shall be paid to my sister, 
Mrs. Maria E. Spangler, or her sur- 
viving children, and the other half, 
$1,500.00, shall be divided equally be- 
tween the brothers of said Jennie E. 
Smyser, or their surviving heirs ; the 
balance of the proceeds of said real es- 
tate, over and above the $3,000 aforesaid, 
shall l)e divided in three equal parts ; 
one such part to be paid to my sister, 
Mrs. Maria E. Spangler, or her surviving 
children ; one part to be divided equally 
between my niece and nephews * * * 
[naming them] or their surviving chil- 
dren, and the third of the three equal 
parts aforesaid shall be placed in trust 
for the use of my sister, Mrs. Alice 1. 
Wiest, the income thereof to be paid to 
her annually during her life and upon her 
death one-half of the principal sum shall 
be paid to my sister, Mrs. Maria E. 
Spangler, or her surviving children, and 
the other half shall be paid to the sur- 
viving children of my sister, Mrs. Jane 
E. Smyser, or their heirs." 

The only share with w^hich we are 
concerned on this appeal, is that given to 
"Mrs. Maria E. Spangler or her surviv- 
ing children" ; the relevant facts regard- 
ing it l>eing as follows : At the time of 
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testatrix's death Mrs. Spangler was still 
living; she died July 2, 1906, leaving to 
survive her her daughter, Emma W. 
Noss, and her sons, Clayton and George ; 
the first two are the appellants. George 
died July 11, 19 14, and by his will gave 
the whole of his estate to his wife, Em- 
ma C. Wrinkle, and named her as exec- 
utrix ; she is the a]^i)ellee. On February 
16, 1920, testatrix's brother, William K. 
Eichelberger, died. Thereafter certain 
of the real estate was sold under pro- 
ceedings in partition instituted by a]^j)el- 
lants and others ; on distribution of the 
fund realized, the court below awarded 
to each of the two appellants and to ap- 
pellee, a one-third interest in the share 
which should have been given to Mrs. 
^Vlaria E. Spangler had she been then 
living. This apjieal followed ; ai)pellants 
contending that only such of the children 
of Mrs. Si)angler as survived William K. 
Eichelberger, the life tenant, were en- 
titled to particijmte in the distribution, 
and, therefore, appellee was excluded 
and they should have been awarded the 
whole of this share. 

Jn their brief this contention is based 
solely upon the claim that since no sale 
was agreed upon, under the authority 
set forth in the 14th paragraph of the 
will, the dependent paragraph, 14th Xo. 
2, has no aj^plicability, and distribution 
should have been made under the 13th 
paragrai)h. This latter i)aragraph only 
jnirports to dis])Ose of the income of the 
real estate, but appellant claims the cor- 
pus also passes thereunder, since it is not 
otherwise dis])osed of by the will. Two 
objections stand out prominently against 
this contention: (i) paragraph 14 does 
not say the parties in interest must agree 
to sell the property, but "may" do so; 
hence they had the right to elect to take 
it as real estate (Stewart's Estate, 253 
Pa. 2-/ J, 281) and they must be treated 
as having done this, since they proceeded 
to have it divided or disposed of in those 
partition proceedings, which, of course, 
would not have been pennissible if it 
was not real estate; and (2) under Do- 
niston v. Doniston, 263 Pa. 224, 229, 
title did not pass to the corpus, though 
there was no gift in remainder, because 
only a portion of the income was given, 
namely, the net amount "after paying 
expenses of keeping the properties in 



good repair, paying taxes and insurance 
[and] $150 * * * annually to my 
niece, Jennie E. Smyser." • 

Paragrai)h 13th not availing to pass 
the remainder estate there must have 
been an intestacy in regard thereto, be- 
cause the parties did not agree to a sale 
as provided by paragraph 14th, in which 
event appellee would have been entitled 
to a share as devisee of her husband, who 
survived his mother and inherited from 
her; or, as the court below held, para- 
graph 14th Xo. 2 was applicable, al- 
though the sale was by virtue of an or- 
der of court instead of by agreement, 
and this pro])erly resulted in the same 
conclusion, as we will now show. 

Taking the three paragraphs together, 
as the court below properly did, and 
(juoting only so much of their language 
as relates to the sh^ire under considera- 
tion, we find the will may be epitomized 
as follows: I direct that "my brother, 
William K. Eichelberger, shall get the 
mcome of all my real estate during his 
lifetime ♦ * * [after his death, 
the distributees named shall get it, but 
the property may be sold] and in that 
case 1 direct * * * [$3,000 shall be 
set apart for a specific purpose, and the 
balance] shall be divided in three equal 
parts ; one such part to be paid to my 
sister, Mrs. Maria E. Spangler, or her 
surviving children." Though it is fre- 
quently, perhai)s generally, held other- 
wise (40 Cyc. 1 5 18), speaking for my- 
self only, I would decide, in accordance 
with the statement in the syllabus of 
Bender v. Bender, 226 Pa. 697, (where 
also there was a lif^ estate, followed by 
a gift over, that under "A devise, [in 
remainder] by a father to his son, naming 
him, 'or his children' ♦ ♦ * the son 
takes a fee if he survives the testator." 
The opinion does not bear out this con- 
clusion, however, for it is stated therein 
that the son survived the life tenant as 
well as testator, and hence, in any event, 
took a fee. This point was not argued 
in the present case, however, and hence 
is not decided ; we therefore turn to a 
consideration of the will in its entirety, 
in the light of the circumstances sur- 
rounding the testatrix at the time it was 
executed, to see whether or not it per- 
mits appellee to share in the distribution. 

Thus viewed, it is clear that William 
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K. Eichelberger, the life tenant, was the 
])riniary object of testatrix's bounty, and 
after him her three sisters, — the four of 
them being her nearest relatives. With 
the exception of certain personal prop- 
erty and other realty, — all of which is 
specifically given for other purposes, — 
testatrix had only the real estate, the 
subject of this partition. It is a large 
piece of improved property, inca])able of 
being separated into parts and alloted to 
her sisters, and hence had to be sold and 
the individual shares "paid" to the par- 
ties interested. She, therefore, provided 
for the distribution of the income ac- 
cording to the plan specified in paragraph 
13th, and for a sale of the i)roperty and 
division of its proceeds as specified in 
])aragraph T4th No. 2. The distribution 
of income and principal are substantially 
the same ; the shares of Mrs. Smyser and 
Mrs. Wiest in the latter being held in 
trust, however, because testatrix did not 
wish them to have any part of the 
corpus, 

Xo such provision is made regarding 
.A[rs. Spangler's share; on the contrary 
the whole scheme of the will in relation 
thereto makes apparent that when she 
gave it to "Mrs. Maria E. Spangler or 
her surviving children," she had in mind 
the children who survived Mrs. Spangler 
herself and not those who survived the 
life tenant. This is made reasonably 
clear when the language regarding the 
income and that respecting the principal 
are considered together. One-third of 
the income is given to "Mrs. Maria E. 
Spangler, or, in case of her death, to her 
surviving children." It would hardly 
be contended that if one of her children 
died after the life tenant, but before 
the property was sold, — ^a contingency 
contemplated by paragraph 13th, — that 
the deceased child's estate would not 
share in any distribution of the accruing 
income. Yet this would result from 
giving a normal meaning to the language 
used in regard to it ; hence it should be 
construed to mean: Mrs. Maria E. 
Spangler, or in case of her death, the 
children who survived her. It cannot 
reasonably be said that the words used 
should be interpreted "Mrs. Maria E. 
Spangler, or, in case of her death [be- 
fore the life tenant, the income collected 
after his death shall be paid] to her sur- 



viving children [1. e., those who survived 
the life tenant]." This is too much of 
an ellipsis to be supposed, (certainly for 
one in the situation and station in life 
of this testatrix), and hence the clause 
must either be construed as above 
stated, or to refer to the status existing 
at the date of each actual distribution, 
and for this no one contends. 

It is also clear (in view of the fact, al- 
ready noted, that with certain exceptions 
not relating to this share, those who re- 
ceive the income are entitled to the prin- 
cipal in like proportions) that the words 
"in case of death" are omitted in the 
gift of the principal only because it was 
not necessary to repeat them, and hence 
the gifts of income and of principle mean 
exactly the same thing, viz: after Mrs. 
Spangler*s death, those of her children 
who survived her were intended to be 
benefitted, whether or not she died be- 
fore or after the life tenant. 

Moreover, appellants admit that if a 
real doubt exists as to the proper con- 
struction of the will, then the general 
rule of law applies, the estate will be 
deemed vested, and the word "surviving" 
will be applied as of the date of testa- 
trix's death and not to that of the life 
tenant. Our cases are unanimous on the 
point, though the usual diflferences of 
opinion appear regarding the applicabil- 
ity of the rule to the facts of the partic- 
ular case: see Johnson v. Morton, 10 Pa. 
245 : Ross V. Drake, 37 Pa. 373 ; Fet- 
row's Appeal, 259 Pa. 89; Groninger's 
Estate, 258 Pa. 184; Morris' Estate, 270 
Pa. 120. The principle is thus expressed 
in 40 Cyc. 1674: "Where a devise in re- 
mainder is to survivors or contains words 
of survivorship the question whether the 
remainder is vested or contingent de- 
])ends primarily upon the time to which 
the words of survivorship refer, which 
may be the death of the testator, or the 
death of the tenant of the particular es- 
tate, or some other point of time, accord- 
ing to the apparent intention of the tes- 
tator, but under the rule favoring the 
early vesting of remainders the question 
may be determined by a proper construc- 
tion of the entire will, the remainder 
may be vested or may be contingent." 

Viewing the question involved from 
this standpoint, it will be noticed that if 
the will is read with especial reference 
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to the words italicized in the quotation at 
the beginning of this opinion, grave 
doubts arise whether testatrix did not 
use "issue," "children," and "heirs" in- 
terchangeably, in which event, if "chil- 
dren" meant the same as "heirs," the in- 
terest of each child, who survived his 
mother, would be vested thereafter, and 
his decease before the life tenant, would 
not deprive his personal representatives 
of the right to take under the substitu- 
tional clause: Patterson v. Hawthorn, 12 
S. & R. 112; Buckley v. Reed, 15 Pa. 83; 
McGill's Appeal, 6t Pa. 46; Proven- 
chere's Appeal, 67 Pa. 463, 469. So also 
no reason appears from the will, or from 
anything suggested by appellants, why a 
grandchild of Mrs. Spangler should have 
been disinherited merely because his 
parent died before the life tenant, — a 
circumstance of some weight in deter- 
mining the probable meaning of testa- 
trix: Groninger's Estate, 268 Pa. 184, 
189. True, as it happened, George died 
without leaving any descendants, but, 
under appellants' contention, if he had 
left them, they would have been excluded 
because they were not "surviving chil- 
dren" of ^Irs. Spangler. It is thus made 
apparent that an intention to make the 
substitutional gift contingent upon sur- 
viving the life tenant, does not so 
"plainly, manifestly and indisputably" 
appear (McCauley's Estate, 257 Pa. 377, 
380-1 ; Groninger's Estate, 268 Pa. 184, 
i8q) as to compel us to so decree. 

The decree of the court below is af- 
firmed and the appeals are dismissed at 
the costs of the respective appellants. 
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Emergency Girls' Club 



Corporation of the first class — Charter 
— Contents of certificate of incorpora- 
tion — Power of court to refuse charter. 

The courts are not entitled to grrant or re- 
fuse the right of incorporation of corpora- 
tions of the first class except upon legal 
grounds, and the requirements fixed by law 
can neither be dispensed with nor added to. 

The act of assembly expressly designates 
the granting by the court of a charter for 
the support of benevolent, charitable and 
educational undertakings; the support of 
any literary undertaking; and the maintain- 



ance of any undertaking ifor social enjoy- 
ments; and the courts have no other course 
than to grant charters for corporations for 
such purposes, unless they are convinced 
that the purpose expressed in the certificate 
of incorporation would be unlawful and in- 
jurious to the community. 

Necessity is not one of the requirements 
to ol>tain the privilege of incorporation. 

The law does not require a certificate of 
incorporation to show how the membership 
of the proposed corporation is to be made 
up or continued; and an application for 
incorporation will not be refused because it 
does not give this information. 

In re application for the incorporation 
of the Emergency Girls' Club of York, 
Pennsylvania, in the Court of Common 
Pleas of York County, Pennsylvania. 
Approved. 

Gcorc/e S. Schmidt, H. Philip Stair 
and C. IV. A. Rochow, for applicants. 

John A. Hoober, contra: 

Ross, J., May i, 1922. — The Legisla- 
ture of Pennsylvania, in conformity with 
the State Constitution, adopted in the 
year 1874, passed certain laws, "to pro- 
vide for the incorporation and regula- 
tion of certain corporations," providing 
"That corporations may be formed . . 

by the voluntary association of five or 
more persons, for the purpose, and in 
the manner mentioned (in the said 
laws)", "and when so formed, each of 
them by virtue of its existence as such, 
shall have the following powers, unless 
otherwise specifically provided." 

Among the powers delegated to such 
corporations, the sixth gives the power: 
"To make by-laws not inconsistent with 
law, for the management of its property, 
the regulation of its affairs and the 
transfer of its stock" : Act, April 29th, 
1874, P. L. 73, Sec. I., and various sup- 
plements. Among the purposes for 
which the said corporation may be form- 
ed, are: "The support of any benevo- 
lent, charitable, educational or mission- 
ary undertaking." "The maintenance 
of a club for social enjoyment": Act, 
April 29th, 1874, P. L. 73-74, sec. 2. 

The certificate of the intended cor- 
poration must contain: 

I. The name of the corporation. 

II. The purpose for which it is 
formed. 

III. The place . . where the busi- 
ness is to be transacted. 
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IV. The term for which it is to exist. 

V. The names and residences of the 
subscribers, 

V^L The number of directors and the 
names and residences of those who are 
chosen directors for the first year.' 

The certificate, when properly execut- 
ed and advertised as required by the 
acts of assembly shall be presented to a 
law judge of the county, . . . who 
is required to peruse and examine said 
instrument, and if the same shall be 
found to be in the proper form, and 
within the purposes namfed in the first 
class specified in the foregoing section, 
and shall appear lawful and not injuri- 
ous to the community, he shall endorse 
thereon these facts, and shall order and 
decree thereon that the charter is ap- 
proved, etc., etc. 

The application of the Emergency 
Girls' Club, containing all the require- 
ments of the statute laws of Pennsylva- 
nia, was presented to this court on the 
23rd day of May, A. D. 1921, and or- 
dered by the court to be filed and ad- 
vertised according to law, which order 
was performed. 

On June 20th, 1921, a petition was 
presented to this court (filed by leave of 
court), signed by forty-three persons, 
one of their number made affidavit to 
the truth of the matters set forth in the 
petition. The petition is a "protest 
against the charter for the following 
reasons:'* "That the work of the said 
club has been the subject of various 
complaints in the neighborhood in which 
the said club is located, to such an ex- 
tent that a police officer of the City of 
York has been stationed in the vicinity 
of the club to keep order." "That while 
the ostensible purpose is general philan- 
thropic work along educational, literary 
and social lines, that this purpose is only 
ostensible, and that the club has been 
conducted in such a way as to be injuri- 
ous to the morals of those who attend 
and frequent the club, and the lowering 
of the morals of the community." "That 
the said club is being conducted under 
the guise of religion, but that is a mere 
cloak and subterfuge." "That the incor- 
poration of said club would be detri- 
mental to the general welfare of the 
community." 

A great amount of testimony was tak- 



en in support of the allegations contain- 
ed in the protesting petition and in re- 
futation thereof, and submitted to this 
court at the argument for and against 
the granting of the charter. The only 
help which this court can legally derive 
from the evidence, is to find from it (or 
any other legitimate source of informa- 
tion) whether or not the purpose for 
which the corporation is organized is 
deceitfully stated in the certificate, as 
the petitioners state; and if the granting 
of the charter will be lawful and not 
injurious to the community. 

We are not convinced by the evi- 
dence that the club is organized for any 
other purposes than those stated in the 
certificate presented to this court. They 
are lawful and are strictly in accordance 
with the requirement of our statutes. 
Neither are we convinced that the grant- 
ing of a charter would be injurious to 
the community. Indeed, we are of the 
opinion that, if properly managed, the 
club, which has been organized for some 
time past and has been carrying out its 
avowed intentions, can be much better 
supervised and managed as a legally con- 
stituted corporation than if it is allowed 
to continue without the protection and 
guidance of the law, which can always 
be invoked against irregular proceedings 
by a corporation. 

The privileges of corporations are 
only such as are given by statute. "The 
courts are not entitled to grant or re- 
fuse the right of incorporation except 
upon legal grounds, and the requirements 
fixed by law can neither be dispensed 
with, nor added to." The act expressly 
designates the granting by the court of 
a charter for the support of benevolent, 
charitable and educational undertaking; 
the support of any literary undertaking; 
the maintenance of a club for social en- 
joyments. We have no other course 
than to follow the statute law, unless we 
are convinced that a corporation formed 
for the purposes expressed in the certi- 
ficate of incorporation would be unlaw- 
ful and injurious to the community. As 
was said by the Supreme Court, in the 
case of Deutsch-Amerikanischer Volks- 
fest-Verein, 200 Pa. 144, "The court un- 
doubtedly may and should look into the 
nature of the proposed social enjoyment, 
to see if it is 'lawful and not injurious 
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to the community', and may require 
specific statements and evidence to that 
end/' (As we have done in the present 
case.) But necessity is not one of the 
requirements, and it is doubtful if it 
ever could be shown in the case of pure- 
ly social clubs. To require it, there- 
fore, would be practically to repeal that 
clause of the statute. 

The objection made by the counsel for 
the protesting petitioners that the certi- 
ficate of incorporation is defective in 
that there is * 'nothing to show how the 
membership of the proposed corporation 
is to be made up or continued", is not a 
meritorious objection. That is not a re- 
quirement of the act, nor of any other 
act of assembly of this state, and as we 
have seen by the decision of the Su- 
preme Court, "the privilege of incorpor- 
ation, and the requirements to obtain it, 
are wholly statutory. The courts are 
not entitled to grant or refuse the right 
except upon legal grounds, and the re- 
quirements fixed by law can neither be 
dispensed with, nor added to." The 
admission, expulsion, fining, assessing 
and rejection of members are subject for 
by-laws to be, from time to time, regu- 
lated by the members of the corporation : 
Act of April 29th, 1874, P. L. 73, sec. 
5: Supplemental Act of May 14, 1891, 
P. L. 61, sec. I : Act of April 26, 1921, 
P. L. 299. 

And now. May ist, 1922, the petition 
of protestants is dismissed at the cost of 
the petitioners, and the charter is ap- 
proved, as per our decree attached to 
the certificate of incorporation which 
was filed May 23rd, 1921. 



c. P. or 



Alleg-heny Co. 

Board of Public Education v. The 
American Surety Co. 



.Jrhitration —Validity — Regularity of 
proceeding -Assumpsit — Principal and 
surety — Affidavit of defense — Province 
of the court. 

Tn an action aprainst a surety of a con- 
tractor to enforce tlie award of an arbitra- 
tor named in the contract between the par- 
ties, an affldavit of defense was overruled 



where the affidavit alleg-ed no actual fraud, 
but it did appear that all the parties had 
been represented before the arbitrator and 
that after hearing: the evidence, an award 
had been reg:ularly entered. The linding of 
the arbitrator was conclusive upon the court. 
•Vn affidavit of defense was insufficient 
when plaintiff sued to enforce an award of 
arbitration on the contractor's bond. De- 
fendant specifically objected to the award 
because it did not set forth wherein the 
contractor failed or refused to perform his 
contract, and because the award did not 
specify the nature of the dispute. It was 
also objected that the plaintiffs statement 
did not indicate the character of the breach 
of contract nor of the particular damages 
that were sustained. In the absence of 
averments of actual fraud, the court could 
not inquire into the regrularity of the award 
in that under thp contract, the arbitrator 
was not re<iuired to do more than he had 
done. 

Demurrer to plaintiflF's statement. 
Overruled. 

/. Rodgers McCreery, for plaintiff. 

/. M. Magee and Richard W. Ahlers, 
for defendant. 

Before Evans and Swearingen, JJ. 

Swearingen, J., March 8, 1922. — This 
was an action brought against the surety 
of a contractor to enforce the award of 
an arbitrator named in the contract be- 
tween the parties. The defendant de- 
murred to the statement of demand, in 
the form, how^ever, of an affidavit of 
defense. 

On April 20, 1920, the Board of Pub- 
lic Education of the School District of 
Pittsburgh duly entered into a written 
contract with John Krolicki for the sup- 
ply by him of coal to certain school 
buildings of the District from May i, 
1920, to April I, 1921. In the contract 
it was provided that John Krolicki 
should deliver during the term, when re- 
quested by the superintendent of sup- 
plies of the board, the coal he had con- 
tracted to supply, in such quantities as 
the superintendent might prescribe; that 
if he failed to perform any of the pro- 
visions of the contract, the board might 
declare a breach thereof after ten days* 
notice; and that, 

''In case of a dispute of any nature or 
character whatever shall arise between 
the board and the contractor under or 
in relation to this contract, the same 
shall be submitted to the said superin- 
tendent of supplies, whose decision shall 
be binding upon both parties, final, con- 
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elusive and without exception or ap- 
peal." 

As required by the contract, John 
Krolicki, as principal, and The American 
Surety Company of New York, as sure- 
ty, on May 7, 1920, made and delivered 
to plaintiff their joint and several bond, 
in the sum of $20,000, conditioned for 
the faithful performance of his contract 
by John Krolicki. 

November 23, 1920, the board declar- 
ed a breach of the contract on the part 
of the contractor and, by resolution 
adopted July 19, 1921, reciting that it 
had been unable to secure a settlement 
or payment of the loss or damage sus- 
tained and that the sum was in dispute, 
and submitted the controversy to C. M. 
McKee, superintendent of supplies, for 
hearing and decision. The arbitrator 
fixed a time and place for hearing, of 
which notice was duly given to both the 
contractor and his surety. At the time 
and place named, the hearing was held, 
which was attended by the contractor, by 
a representative of the surety company 
(the defendant), and by the attorney 
for the plaintiff. The decision was given 
on October 19, 1921, as follows: 

"After hearing all the evidence and 
considering the same, I hereby decide 
that the said John Krolicki made breach 
of his said contract with the School Dis- 
trict of Pittsburgh ; that said school dis- 
trict has suffered loss or damage in the 
premises in the sum of $11,870.90, and 
that said John Krolicki is indebted to 
said school district in said sum." 

The defendant specifically objects to 
the award because it does not set forth 
wherein the contractor failed or refused 
to perform his contract, and because the 
a>vard does not specify the nature of the 
dispute. It is also objected that the 
plaintiff's statement does not indicate the 
character of the breach of contract nor 
of the particular damages that were sus- 
tained. 

The difficulty with the objection is 
that these parties constituted a tribunal 
which had the sole power to hear and 
determine all their controversies respect- 
ing the agreement between the plaintiff 
and the contractor. The language used 
comprehends matters both of law and of 
fact. It is: "In case a dispute of any 
nature or character whatever shall 



arise," etc. It is set forth in the resolu- 
tion of the board, quoted in the award, 
that the board had declared **a breach of 
the contract," which, under section fifth 
thereof the board had the right to do,, 
and that the principal had not settled 
nor paid the damage "and the same is in 
dispute." That meant that breach of the 
contract and the damages, of course. 
What the evidence was before the ar- 
bitrator, we cannot inquire. That was 
for him to consider and reach a con- 
clusion. In the absence of actual fraud,, 
and none is alleged, this court cannot 
interfere with what the arbitrator has 
done. Besides, the defendant itself was 
represented by the hearing. It follows 
that the affidavit of defense fails to set 
forth any defense to the action and that 
judgment must be entered in favor of 
the plaintiff. We are of opinion that 
the case is ruled by Hostetter v. Pitts- 
burgh, 107 Pa., 419, and similar authori- 
ties. 

And now, to wit, March 8, 1922 : Af- 
ter argument and upon consideration, the 
demurrer filed by the defendant is over- 
ruled, and the defendant is given fifteen 
days within which to file an affidavit of 
defense. 



c. p. of 



York Co.. 



Tritch V. Pieffer, et al. 



Depositions of infirm witnesses — Ob- 
jections to filing — Waiver of objections 
to examination and examiner — Objec- 
tion to depositions when offered as evi- 
dence. 

Where, under the rules of the Court of 
Common Pleas of York County, a rule for 
the takin;? of the depositions of an a^ed and' 
infirm witness was issued and served on the- 
adverse party in accordance with said rules, 
the court will not refuse to permit the fllingr 
of depositions taken pursuant to said rule 
because it is objected that the depositions 
were not taken by agreement of counsel, 
that they were taken less than twenty miles 
from the court house, and that they were 
not reduced to writing nor signed by the 
witness; for, at the trial, under Rule 2, any 
valid objection will be considered by the 
trial judge when offered as evidence at the 
trial. 

The acceptance of a rule to take deposi- 
tions of witnesses to be read at the trial of 
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a cause, and the notice of the time and 
place of the taking: of the depositions, to- 
Ketli^r with the appearance of the opposing: 
party s counsel at the time and place, and 
taking part in the proceedings by making 
objections, and cross-examining the witness, 
waives any objections to the authority of 
the examination or examiner. 

If, in the taking of depositions, any un- 
due advanta;jre has been taken by one of 
the parties which might result in detriment 
to tlie other, the trial judpre may consider 
ol)jections at the trial bt^fore the deposi- 
tions are allowed to be used as evidence; 
but where both parties took part in takingr 
the de])t)sitlons a long time before the trial, 
such o!)jpctions as are merely captious will 
not be countenanced by the court. 

Sur rule to show caii.se why deposi- 
tions taken at the instance of the de- 
fendant, .should not be filed, in Gertrude 
L. Tritch V. Michael J. Pieffer and Jen- 
nie K. Pieffer, his wife, and John 
Fawnmiller, No. 51 January Term, 1920, 
in the Court of Common Pleas of York 
Co., Pa. Rule absolute. 

James G. Glessner, for rule. 

Logan and Logan, contra. 

Ross, J., May ist, 1922. — The records 
show that the above named plaintiff be- 
gan an action of ejectment against the 
above named defendants, November 24, 
1919. The plaintiff's statement, contain- 
ing abstracts of title under which she 
claimed, was served upon the defend- 
ants, who thereafter entered their plea 
of not guilty, together with an answer 
reciting the abstracts of title under 
which they claimed the right to and pos- 
session of the land in question, on the 
3rd day of January, 1920. On the same 
day, a rule on plaintiff was entered by de- 
fendants' attorney, to take the testimony 
of Marion C. Rife, of Royalton, Dau- 
phin County, Pa., an aged and infirm 
witness, on behalf of the defendants in 
the above named case, upon ten days' 
notice to plaintiff or her counsel of re- 
cord, of the place of taking said deposi- 
tions or testimony to be read in evidence 
in said case. The rule was duly served 
upon counsel of record for the plaintiff, 
and on January 12th, 1920, the said 
counsel of record for plaintiff, James J. 
Logan, Esq., was duly served with a no- 
tice by defendants' counsel, James G. 
Glessner, Esq., "that pursuant to the rule 
entered * * * on the 3rd day of 
January, 1920, * * * , said testimony 



will be taken on the 23rd day of Janu- 
ary, A. D. 1920, at two thirty (2.30 ) 
o'clock P. M., by Evel}-n Goshom, a 
notary public of Harrisburg, Pennsylva- 
nia, at the home of Michael J. Pieffer, 
in Royalton, Dauphin County, Pennsyl- 
vania, where said Marion C. Rife now 
resides. Please be present with the 
plaintiff in the above case or have the 
plaintiff represented at the taking of said 
testimony." At the time and place men- 
tioned in that notice, the deposition of 
the witness, Marion C. Rife, was taken 
by the said Evelyn Goshorn, notary pub- 
lic, under direct examination of defend- 
ants' coun.sel. The plaintiff's counsel, 
James J. Logan, Esq., attended at the 
said time and place, and cross-examined 
the same witness, after the defendants' 
said counsel had examined in chief. 

On February 24, 1920, after due no- 
tice to counsel for plaintiff, the defend- 
ants' attorney offered the deposition so 
taken to this court for filing as part of 
the evidence, in support of the defend- 
ants' plea in the above named case. The 
plaintiff's attorney, James J. Logan, 
Esq., objected and asked for a rule to 
show cause whereupon the rule was 
granted, returnable to the first Monday 
of March, 1920. The plaintiff's coun- 
sel signed and made affidavit to an an- 
swer to the rule, which answer was filed 
March ist, 1920. The preamble to the 
answer asserts, in substance, that the de- 
positions "were not taken by any agree- 
ment of counsel or by consent of hers, 
but were taken adversely under rule of 
this court," at a place "less that twenty 
miles air line from the court house of 
York County" ; that the deposition "were 
not reduced to writing"; they were not 
"signed by the witness." The numbered 
objections to the filing of the depositions 
are but a repetition of those stated in the 
preamble, and are as follows : 

"i. Because said depositions are at- 
tempted to be filed more than ten days 
after the taking thereof and are attempt- 
ed to be filed in violation of the rule of 
this court under which they were taken, 
which requires them to be filed within 
ten days. 

"2. Because the depositions were not 

reduced to writing and si^ed by the 

witness at the time of the taking thereof 

'or in the presence of plaintiff or at any 
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time of which she had notice, — she, the 
plaintiff, giving notice at the time that 
said depositions were not being taken 
under any agreement and that the plain- 
tiff waived no rights to object. 

"3. Because Evelyn Goshom, the 
person before whom the depositions 
were taken, produced no certificate of 
her authority, was not sworn to perform 
her duties as required by law, was the 
agent, stenographer or employee of the 
attorneys for the defendant, was unable 
to read her notes, and the record kept 
by her is defective, and the proposed 
depositions do not show all of the ob- 
jections made by counsel for Gertrude L. 
Tritch, nor all the answers given by the 
witness. 

"4. Because the depositions purport 
to be taken before Evel}Ti Goshorn, 
* 'notary public and commissioner," and 
the affidavits purport to have been ad- 
ministered in such dual capacity and no 
appointment "as commissioner'' was is- 
sued, and the plaintiff objects that it 
cannot be told whether the affidavits and 
proceedings were before a commissioner 
unauthorized or under what authority 
they were taken. 

"5. Because there is an attempt made 
to tax $19.25 costs, which costs and fees 
are illegal, excessive and totally unwar- 
ranted by law. 

"6. Because the proposed depositions 
do not show the facts, circumstances and 
surroundings under which they were 
taken, and by reason of the omission of 
the objections made by counsel for Ger- 
trude L. Tritch and by reason of the 
omissions of some of the things said by 
the parties during the taking thereof, are 
prejudicial to the rights of Gertrude L. 
Tritch. 

"7. It is further alleged and averred 
that the witness claimed to have been 
deaf to such an extent that she could not 
hear for more than sixty years, that 
counsel for defendants put his mouth to 
her ear in asking her questions, and 
that she would then proceed to answer 
matters which apparently were imagin- 
ery or hearsay, and often unresponsive 
to the question; that when counsel for 
Gertrude L. Tritch attempted to ask her 
questions by putting his mouth to her 
ear and raising his voice from a loud 
tone to a shout, she continued to insist 



that she could not hear him, that counsel 
for the defendants was requested to 
ask questions for the plaintiff and de- 
clined, and that counsel for plaintiff 
was compelled to write his questions, all 
of which the record does not show, and 
that the record proposed to be offered is 
otherwise defective and contrary to 
law." 

We discuss them generally as they are 
given. As to the first objection in the 
preamble, the rule upon which the de- 
position was taken w^as entered by the 
defendant properly, in accordance with 
our rules of court. There was no agree- 
ment of counsel necessary. The service 
of the rule on counsel was sufficient no- 
tice to the plaintiff, and his response to 
the notice of the taking of the deposi- 
tion, evidenced his acquiescence to the 
rule of court. 

The next observation made in the pre- 
aml^le cannot avail the objector, for the 
rule taken and the notice served on the 
defendants' counsel met with all the re- 
quirements of our said rules of court 
Nos. I and 2, and, under the circum- 
stances of the present controversy, should 
not prevent the filing of the depositions, 
for, if they are offered as evidence, to 
be read at the trial, under rule 2, any 
valid objection will be considered by the 
trial judge at the time they are offered 
as part of defendants' case. 

The further objections contained in 
the preamble, "That the depositions were 
not reduced to writing," and w^ere not 
"signed by the witness," are refuted by 
the typewritten depositions, every page 
of which bears the signature of the wit- 
ness. 

The acceptance of the rule, and the 
notice of the time and place for the 
taking of those depositions, together 
with the appearance of the plaintiff's 
counsel at that time and place, and his 
taking part in the proceedings by mak- 
ing objections, and cross-examining the 
witness, waives any objections to the 
authority of the examination or examin- 
er: Coxe V. Nichols, 2 Yeatts, 546; 
Newlin v. Newlin, 8 S. & R., 41 ; 
Philips V. Bowen, 2 Pa., 20; Snyder v. 
Wilt, 15 Pa., 59; Kissick v. Hunter, 184 
Pa., 174. 

It must be remembered that this 
court cannot consider anjihing in the 
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present controversy, except the question 
raised by the rule granted February 24, 
1920, i. e., Has sufficient cause been 
shown by the plaintiff to persuade this 
court to refuse the filing of the deposi- 
tion ? That the deposition was regularly 
taken under our rule of court, cannot be 
successfully denied. That it was taken 
with knowledge and consent of the 
plaintiff is evidenced by the acquies- 
cence of her attorney in the service of 
the rule, and notice of the time and place 
of the taking of the deposition and his 
appearance at that time and place, and 
indulgence in the examination of the wit- 
ness. Our rules regulating the taking of 
depositions in the Common Pleas Court, 
pages 27 and 28, were adopted many 
years ago, and must be liberally and 
beneficially contrued, so that the rights 
of the contending parties shall not be 
encroached upon by too strict an in- 
terpretation of the words contained in 
the rules. If any undue advantage is 
shown to have been taken by one of the 
parties, which might result in detriment 
to the other party, the trial judge may 
properly consider objections at the trial 
before the depositions are allowed to be 
used as evidence in the case. But, where 
the parties have both indulged in the 
taking of the depositions a long time be- 
fore the case comes to trial, such tech- 
nicalities as will render the objections 
merely captious, will not be counten- 
anced by the court : Wallace v. McElroy, 
2 Grant', 43- 

The issue in the case at bar is the 
right of title and ownership of the real 
estate described by the pleadings, and the 
parties to the suit ought to have the 
benefit of all relevant testimony legally 
offered at that time. 

And now, May ist, 1922, the rule is 
made absolute, and the deposition is al- 
lowed to be filed as part of the defend- 
ants' evidence in the case, subject to the 
ruling of the trial judge at the trial, on 
objection which may be raised at that 
time. 



C. P. of Berks Co. 

Homberger v. Henry (No, 3) 



Costs — Sheriff's expenses — Habere 



Facias possessionem — Fi. Fa. for costs — 
Act II July, ipoi, P. L. 663, sec. i — 
Hauling and storage of goods — Ambul- 
ance service. 

An item of |86.75 for hauUng and taking 
care of goods levied upon until they could 
be advertised and sold and an item of |10 
for storage are properly allowed the sheriff 
as costs on a fl. fa, in connection with a 
writ of habere facias possessionem, where it 
appears that the charges are usual and rea- 
sonable and absolutely necessary. 

Where, at the time of the execution of 
the writs, the wife of defendant fell to the 
floor unconscious, and upon the advice of a 
physician the sheriff moved her to a hospi- 
tal, he will be allowed the charges incurred 
for ambulance service, $3.00, as being rea- 
sonable and necessary. 

Re-hearing and reversal of Homber- 
ger V. Henry, 35 Y. L. R., 180. Appeal 
from retaxation of costs. 

John B. Stevens for defendant and 
appeal. 

Cyrus G. Derr, for plaintiff. 

Wagner, J., March 6, 1922. — In the 
foregoing case the plaintiff issued a 
writ of habere facias p9ssessionem with 
a fi. fa. for costs. An appeal was taken 
by the defendant from the retaxation of 
the costs, claiming that three items there- 
of, Harvey E. Helder, hauling, $36.75; 
Junior Fire Company, ambulance, $3.00; 
and J. R. Anderson, storage, $10, were 
unreasonable and illegal. 

After an argument of this case, on 
Nov. 7, 1921, an opinion sustaining the 
appeal was filed. [Homberger vs. Henry, 
35 Y. L. R. 180.] On Nov. 26, 1921, 
counsel for plaintiff brought to the at- 
tention of the court that which had es- 
caped the notice of coui^sel and the 
court, that a statement of facts had not 
been filed by the prothonotary in ac- 
cordance with Rule 120, of our rules of 
court, which provides, inter alia. "If 
within 10 days after decision by the 
clerk or prothonotary on such retaxation 
and after 5 days' notice thereof to coun- 
sel an appeal be taken from the retaxa- 
tion, and a specification of the items ob- 
jected to, with the grounds of objection, 
be filed in the office of the clerk or pro- 
thonotary before whom it was had, he 
shall make a statement of the facts in 
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the case, and upon such statement the 
court will hear and decide the appeal." 

Upon plaintiff's petition the case was 
reopened and the prothonotary ordered 
to file a statement of facts in accordance 
with said rule, which he has done. 

From the statement of facts filed, it 
appears that the item of $36.75 was in- 
curred by the sheriff in hauling and in 
taking care of the goods levied upon 
until they could be advertised and sold 
pursuant to the requirement of the writ, 
and were the usual charges for such 
services and were reasonable and abso- 
lutely necessary; that the item for stor- 
age, $10, was Hkewise incurred in tak- 
ing care of the goods until they could be 
advertised and sold, the same being the 
usual charges and reasonable and abso- 
lutely necessary. 

These two items of cost, as shown by 
the statement of facts, are specifically 
warranted in Act of 11 July, 1901, P. L. 
663, Section i, which provides that in 
writs of fieri facias the sheriff is allowed 
"also reasonable expenses of insurance, 
arranging goods for sale, heat, light, 
storage, rent, transportation, feeding live 
stock, and similar expenses incurred in 
caring and keeping goods and chattels 
levied upon, when the same is necessary 
and advantageous." 

The item of $3.00 was incurred un- 
der the following statement of facts : 
"When the sheriff got into the house oc- 
cupied by the defendant and proceeded 
to execute his writs of habere facias and 
fieri facias, the defendant's wife fell on 
the floor, being or seeming to be uncon- 
scious, whereupon the sheriff called in 
and consulted a physician who advised 
him, the sheriff, to move the woman to a 
hospital. In doing so the sheriff incurr- 
ed the item of costs: 'Junior Fire Com- 
pany, ambulance, $3.00,' which costs 
were reasonable and absolutely necess- 
ary." 

Under the facts thus filed by the pro- 
thonotary, we consider this also a pro- 
per item of expense. 

The appeal is dismissed at the costs of 
the defendant. 



c. P. of 



York Co. 



Emig V- Gotlobe 



Equitable relief — Fraud imputable to 
negligence of petitioner — Judgments — 
Petition to strike off satisfaction. 

A petition praying^ the court to strike off 
an alleged improper satisfaction of a Judg- 
ment is an appeal, under equity principles, 
to the discretion of the court. 

Whenever a party who, as actor, seeks ta 
set the Judicial machinery in motion and ob- 
tain some remedy, has violated conscience,, 
or good faith, or other equitable principle, 
in his prior conduct, the court will refuse to- 
interfere in his behalf. 

Where a purchaser of a promissory note? 
with a warrant of attorney to confess Judg- 
ment, caused Judgment to be entered there- 
on, and without notice to the maker of the 
note of his ownership thereof, for six years 
received the annual interest from the payee, 
from whom he purchased the note, and the, 
latter, who was a practicing attorney at 
law, at the instance of the defendant, who 
then denied any liability under the Judge- 
ment, entered his appearance for the use 
plaintiff and satisfied the Judgment; on rule 
to show cause why the satisfaction should 
not be stricken off, it was Held: That the 
petitioner was negligent in not notifying the 
maker of the note of his purchase, and, as by 
this negligence, the attorney was enabled to 
perpetrate a fraud on the maker of the note, 
the petitioner was not entitled to equitable 
relief, and therefore the rule was discharged. 

Sur rule to show cause why satisfac- 
tion of jugdment should not be stricken 
off in R. J. Lewis, assigned to Hen^y R. 
Emig, V. Fannie L. Gotlobe, in the Court 
of Common Pleas of York County, Pa., 
No. 53Q, January Term, 1910. Rule dis- 
charged. 

Allen C. Wiest, for rule. 

S. B. Meisenhelder, contra. 

Ross, J., July 3d, 1922. — On the ist 
day of October, 191 7, the above named 
plaintiff, Henry R. Emig, presented his 
petition to this court, representing that 
Fannie L. Gotlobe, the above named de- 
fendant, "on or about the 19th day No- 
vember, 1909 * * * for a good and 
valuable and full consideration, executed 
and delivered to R. J. Lewis, her certain 
promissory note dated November 19th, 
1909, for the payment of $200.00, ninety 
days after date, to the said R. J. Lewis, 
with warrant of attorney thereto attached 
authorizing entry and confession of 
judgment in favor of said R. J. Lewis 
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and against her, the said Fannie L. Got- 
lobe, for the amount of said note. That 
on the 23rd day of March, 19 10, said 
R. J. Lewis, * ♦ * assigned, trans- 
ferred and set over unto said Henry R. 
Eniig, ♦ ♦ ♦ the aforesaid note and 
all the right, title, interest and property 
of said R. J. Lewis therein or thereun- 
der. That afterwards, on the 23rd day 
of March. 1910, * ♦ * petitioner 
caused the * * ♦ judgment to be 
entered in the said court upon the said 
note with the said warrant of attroney. 
On the 24th day of March, 1916, said R. 
J. Lewis, who then and there was a 
practicing attorney at the courts of said 
county, entered his appearance as attor- 
ney for said Henry R. Emig, the use 
plaintiff in the aforesaid judgment, and 
entered satisfaction of said judgment on 
docket thereof." The petitioner further 
• alleged that he never authorized the sat- 
isfaction of said judgment by R. J. 
Lewis, and prayed "the court to strike 
off the aforesaid satisfaction of the said 
judgment." 

A rule was granted to show cause why 
the prayer of the petitioner should not 
be granted. An answer was filed by the 
above named plaintiff; testimony was 
taken in support of the petition and an- 
swer and was read to the court at the 
argument after having been filed as a 
part of the record. 

From the pleadings and evidence, we 
find the following facts in addition to 
those facts which we have quoted from 
the petition, which were expressly ad- 
mitted by the defendant's answer: 

J. After R. J. Lewis had transferred 
the said judgment note to Henry R. 
Rmig. judgment was entered in the 
judgment docket in the prothonotar>^'s 
office without notice to or the knowledge 
of the defendant, Fannie L. Gotlobe. 

2. Interest on said judgment was 
paid from the time said note was entered, 
by R. J. Lewis, directly to Henry R. 
Kmig, without the knowledge of the said 
Fannie L. Gotlobe, until the ist day of 
April, 1917. 

3. When Fannie L. Gotlobe first 
learned that the said judgment was en- 
tered of record against her, she immedi- 
ately went to R. J. Lewis and demanded 
that the said judgment be removed from 
the record, asserting to said R. J. Lewis 



that she had never executed any notG or 
judgment in his favor. On the imix)r- 
tunity of the said Fannie L. Gotlobe, R. 
J. Lewis went to the court house, and 
there, in the presence of Vincent K. 
Keesey, Esq., a highly reputable attor- 
ney of this bar, who was then acting in 
behalf of the said Fannie L. Gotlobe, 
satisfied the said judgment by writing on 
the docket, beneath the said entry of said 
Judgment No. 539, January Term, 1910, 
these words, "Feb. 24th, 1916 — Satis- 
fied. R. J. Lewis, Aty, for Plff." On 
the margin of the docket, alongside of 
the judgment, api)ear these words, "Atty. 
fee released, R. J. Lewis." 

4. The assignment of the note does 
not appear on the docket, excej^t in the 
words written compactly with the entry 
of the judgment, "Assgined to Henry R. 
Emig." The assignment is written on 
the back of the original note and is as 
follows : 

"No. 539 January Term, 1910.. 
"*R, T. Lewis, 
'"vs. 
"Fannie L. Gotlobe. 
"For value received L R. J. Lewis, 
payee, in the within judgment note, do 
hereby assign, transfer and set over the 
same unto Henry R. Emig, his heirs and 
assigns and for a valuable consideration 
guarantee the payment of the same at 
any time within five years from this date 
and agree to repurchase same if said 
Henry R. Emig desires to sell same to 
me. 

"Witness my hand and seal this 23rd 
dav of March. A. D. 1910. 

"R. J. Lewis. Seal. 
"Witness: J. T. Rudy." 

5. Henry R. Emig never notified 
Fannie L. Gotlobe that he was owner of 
the said note, and never demanded pay- 
ment of the note or interest from her, 
although a period of six years or more 
intervened between the time the judg- 
ment was assigned to him, and the time 
he ceased to receive the interest due on 
said note. 

6. Henry R. Emig was neglectful of 
his legal duty in not notifying the said 
Faimie L. Gotlobe that he was the owner 
of the note so that she could raise any 
defense she might have during the pres- 
ence and existence of R. J. Lewis; he 
was also negligent in not ascertaining 
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why R. J. Lewis always paid the interest 
on the note, if, as he swears in his peti- 
tion and deposition, "R. J. Lewis was 
never authorized to act for him as his 
attorney." 

7. There is nothing in the case which 
indicates that at the time the judgment 
was assigned to Henry R. Emig, Fannie 
L. Gotlobe owed R. J. Lewis any money, 
except the note itself, which showed upon 
its face that it was to have been paid 
ninety days after November 19th, 1909, 
over a month before it was assigned. 

8. The evidence strongly indicates 
that Henry R. Emig was, in the transac- 
tion now in question, a dupe of R. J. 
Lewis, and we believe that the circum- 
stances of this case as revealed by all the 
evidence are not sufficient in law or 
equity to justify this court to order the 
words of satisfaction entered by the said 
R. y. Lewis on the docket to be stricken 
off.' 

This case can only be considered by 
this court, under the present proceeding, 
as an appeal, under equity principles, to 
the discretion of the court. 

A principle of equity, as illustrated by 
the textbooks, is, "that whenever a party, 
who, as actor, seeks to set the judicial 
machinery in motion and obtain some 
remedy, has violated conscience, or good 
faith, or other equitable principle, in his 
prior conduct, then the doors of the 
court will be shut against him in limine; 
the court will refuse to interfere in his 
behalf, to acknowledge his right, or to 
award him any remedy": Pbmeroy's 
Equity Jurisprudence, Vol. i, page 541, 
sec. 398 (second edition). 

Upon the facts of this case, as pro- 
duced to this court in the present pro- 
ceeding, that principle of equity should 
be potent, in moving the judge's discre- 
* tionary action. Upon such principles are 
based the decisions of the courts in 
adjusting assignments of choses in ac- 
tion: See Philips Estate (No. 3), 205 
Pa. 515. And we see no reason why it 
should not prevail in the adjustment of 
the peculiar circumstances of this case. 

This is a case which shows nothing 
else than the deceitful action of one who 
was, under the guise of an attorney-at- 
law. committing fraudulent actions 
against one whose carelessness and neg- 
lect gave force to such fraudulent action. 



To enter a decree against the de- 
fendant who, in no instance, has been 
shown to have been negligent or care- 
less in her dealing with either R. J. Lewis 
or the plaintiff, Henry R. Emig, would 
not be in accordance with equity or jus- 
tice. 

And now, July 3rd, 1922, rule dis- 
charged at costs of petitioner, without 
prejudice to any right the plaintiff may 
have to bring any other action, in law or 
equity, on the note for which judgfnent 
was entered as above related. 



Q. S. of Erie Co. 

Commonwealth v. Kaiser 



Criminal law — Gambling devices — Seis- 
ure of — Destruction of. 

The seizure of gambling devices contem- 
plated by Section 60 of the Act of March 31, 
1860, P. L. 398, includes a seizure made by 
the sheriff under Section 59 of said act, and 
where it appears that they are gambling de- 
vices and are not adaptable to lawful uses 
and that they have been employed for the 
purpose of unlawful gaming, the court may 
order their destruction. 

Petition for return of property seized 
under order of court. Refused. 

C. Arthur Blass, district attorney, and 
Otto Herbst, assistant district attorney, 
for Commonwealth. 

Robt. J. Firman and M. Levant Davis, 
for defendant. 

Per curiam, June 12, 1922. — A true 
bill was found on presentment of the 
grand jury to the above term and num- 
ber and an indictment was framed 
against the defendant founded upon 
said presentment, charging a violation of 
Section 55, 56 and 57 of the Act of 
March 31, i860, P. L. 398, whereupon 
on March 5, 1921, Frank H. Watson, 
then detective for the county of Erie, 
made affidavit before the court alleging 
on information that the above defendant 
had at the places set forth in said affi- 
davit within the county of Erie, certain 
gaming devices and apparatus. Upon 
this affidavit a judge of this court sit- 
ting as a magistrate, following the pro- 
cedure set forth in Section 39 of the Act 
of March 31, i860, supra, issued a war- 
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rant commanding the sheriff of the 
county of Erie to make diligent search 
for such devices or apparatus and if 
found to bring the same before this 
court. The sheriff made return on 
March 7, 1921, that pursuant to the 
direction in said writ contained, he 
seized 92 slot machines and slot machine 
parts. Since said date the said slot ma- 
chines and parts have been in the cus- 
tody of the law. 

T4ie indictment found against the 
above defendant was quashed on No- 
vember 3, 1 92 1, by reason of formal de- 
fects; in quashing the indictment this 
court ordered the defendant to enter 
bail conditioned on his appearance at the 
next term of court and also directed the 
district attorney to proceed against the 
defendant by information for the al- 
leged offences returned by the grand 
jury. In pursuance of the order of court 
the district attorney did proceed against 
the defendant by information, but after 
the preliminary hearing the defendant 
was discharged by the magistrate for 
want of evidence sufficient to indicate 
that these devices had been set up and 
used in the county of Erie within the 
statutory' period. 

The defendant did not appear in this 
court and no one having appeared to 
claim ownership in said slot machines 
and parts, the court being satisfied that 
the devices and machines so seized had 
been employed and used for the purpose 
of unlawful gaming, on May 19, 1922, 
did adjudge the same forfeited and di- 
rected the sheriff of Erie county pub- 
licly to destroy the same, whereupon the 
defendant presented his motion praying 
the court to set aside the order made on 
May 19, 1922, and for leave to be heard 
upon the question of disposition of said 
devices; the rule granted upon said mo- 
tion is now before the court. Subse- 
quently on June 5, 1922, the defendant 
by paper filed claimed property in said 
slot machines and petitioned the court 
for their return to him. 

At the hearing held on June 5, 1922, 
the defendant did not appear in person, 
nor did he offer any evidence in sup- 
port of his claim. The Commonwealth, 
however, produced a number of wit- 
nesses, all of them if not adverse, at 
least extremely (h'ffident, and from the 



hearing so held and from inspection of 
the devices, we are ccfhvinced that there 
is ample testimony in the case to indi- 
cate, not only that these devices were 
employed and used for the purpose of 
unlawful gaming, but also that the de- 
vices themselves are gambling devices 
exclusively adaptable to unlawful uses. 
One of these devices was produced in 
court and we have in addition made per- 
sonal examination of all of the devices 
in question and from our inspection, it is 
apparent that they have been used and 
that they are not adapted to any lawful 
use. rt is true that attached to each of 
the machines there is a small metal con- 
tainer designed for the distribution of 
gum to those who play the machine. The 
purpose of this appended device is ap- 
parent; it is obvious that this attach- 
ment is designed merely to give the color 
of legality to the operation of the ma- 
chine. There is nothing to prevent the 
operator of this machine from running 
it independent of the gum distributor, 
and it is a fair inference from the testi- 
mony before the court that ordinarily 
the device was so operated. The device 
is operated by means of nickel coins; a 
person playing the machine receives 
nothing for his nickel except gum at his 
option, if a supply of gum be in the con- 
tainer, unless the machine operates in 
his favor, in which he receives up to 
twenty times the amount of money 
played in the machine. 

We are convinced that the seizure 
contemplated by Section 60 of the above 
act of assembly includes a seizure made 
by the sheriflF under Section 59 of said 
act. It is an absurd contention that the 
court can direct the destruction of a 
gambling device so used within the 
county, only after someone shall have 
been convicted on a charge of having set 
up or operated the device. The object of 
the motion and petition before the court 
is to effect a return to this defendant of 
the capital necessary to again embark in 
an unlawful business here, or in some 
other community where conditions are 
more favorable from his viewpoint. 

Having determined from an inspec- 
tion of these machines and from the evi- 
dence submitted that these devices are 
gambling devices are are not adaptable 
to lawful uses and that they have been 
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eni]:)loyed for the purpose of unlawful 
gaming, the prayer of petitioner must 
be refused. 

And now, to wit, June 12, 1922, the 
rule granted May 20, 1922, is discharged 
and the sheriff of Erie County is directed 
to destroy the devices in question within 
10 days from this date. 



Siipr. c. 



of Pa. 



Nissley's Appeal 



l^ankruptcy — Preference — Burden of 
proof. 

To establish a preference received from a 
bankrupt it must appear that the defendant 
had reasonable cause to believe a preference 
was intended; and the facts that the money 
is paid and the debtor is insolvent do not, 
of tlu mselves, .q:ive rise to the claim of pri*- 
fei-ence, nor would they, standing alone, be 
sufficient to support a concerted action hav- 
int? that end in view; there should be some 
evi<lence showing: concerted action or cir- 
cumstances enouKh to put an ordinarily pru- 
dent man on inquiry. 

Whetht'r a re.isonablp cause to believe that 
a preference was intended existed is a ques- 
tion of fact, and the burden of proof is on 
the trustee. 

A|>peal to the vSupreme Court of Penn- 
s;^lvania, No. 405 January Term, 1922, 
from the judgment of the Court of Com- 
mon Pleas of York County, in Alvin R. 
Xissley, trustee of Pius \V. Rudisill, 
Bankrupt, vs. Martin Wildasin, Xo. 38 
August Term, 192 1. (See opinion of 
Ross, J., in Nissely, Trustee vs. Wilda- 
sin, 35 Y. L. R. 194). Affirmed. 

M. S. Niles and Ehreliarf & Banc/, for 
appellant. 

James G. CI ess tier, for appellee. 

Kepharfr, J., June 24, 1922. — On the 
18th of October, 1919, Pius W. Rudisill 
sold his accounts receivable and an auto- 
mobile, payin,£( from the sum realized 
two notes, ag'^v(^^Rtm^ $1,800, on which 
defendant was surety. Rudisill was then 
insolvent, and, on the 2Tst of November 
of the same year, was adjudged a bank- 
rupt. This action was brought by the 
trustee to recover the above sum which, 
it is claimed, was a preference under the 
bankruptcy act as amended in T910, sec- 
tion 6o-P>. The case was submitted to 



the jury, who fbund for defendant, upon 
which judgment was entered. 

To establish a preference it must ap- 
pear defendant had reasonable cause to 
believe a preference was intended. The 
act of Congress forbids a preference, un- 
der penalty of repayment. But every 
payment of money by an insolvent is not 
necessarily a preference, and the facts 
that the money is paid and the debtor is 
an insolvent do not, of themselves, give 
rise to the claim of preference, nor 
would they, standing alone, be sufficient 
In support a concerted action having that 
end in view. Nor will a mere suspicion 
from such evidence; in addition, there 
should be some evidence showing con- 
certed action or circumstances enough to 
put an ordinarily prudent man on in- 
quiry : City Nat. Bank et al., vs. Slocum, 
2y2 Fed. II, 22, paragraphs 16 and 17; 
vSchuette v. Swank, Receiver, 265 Pa., 
57^>, 5^2', Marshall vs. Nevins, 242 Fed. 
476, 478, paragraph 2. Wliether such 
reasonable cause to believe existed is a 
question of fact, and the burden of proof 
is on the trustee: Pyle vs. Texas Trans- 
port <&: Terminal Co., 238 U. S. 90, 98. 
If, however, a creditor kntnvs of his 
(lel)tor's insolvency, or has reasonable 
ground to believe he is insolvent, and 
taking and enforcing the security or 
transfer would work a preference, he 
brings himself within the act. 

The bankrupt denied that he had any 
agreement with the defendant relative to 
the sale of his book accounts, and de- 
fendant denied any knowledge of such 
understanding, though it is alleged he 
had previously made statements that it 
existed. 

The treasurer of the Hanover Trust 
Comi)any, payee of the notes, knew the 
accounts were sold to pay off the notes 
on which the defendant was surety, and 
the bankrupt was otherwise unable to 
pay some bills. But, taking into con- 
sideration defendant's denial of know- 
ledge a preference was intended, and as 
there was a contlict in the evidence tend- 
ing to show he had reasonable ground to 
believe Rudisill was insolvent, the court 
could not declare, as a matter of law, 
such reasonable ground existed, or that 
the testimony conclusively showed de- 
' fendant knew that fact. Defendant, in 
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important parts of his evidence, is sup- 
ported by the treasurer of the bank. The 
court did not commit error in declining 
plaintiff's motion for judgment n. o. v. 
The judgment is affirmed. 



C. P. of 



Erie Co. 



Rice V. Stoker 



Appeal — Failure to file appeal — Mis- 
take of Justice of the Peace. 

Where a party to a suit haa done all that 
the law requires in connection with perfect- 
ing an appeal except filingr the transcript, 
and relied on the magristrate's statement that 
it was part of his official duty to file the 
transcript, an appeal nunc pro tunc will be 
allowed. 

Rule to allow appeal nunc pro tunc. 
Rule absolute. 

Lund & Filer and Edward Petrillo, 
for plaintiff. 

/. R. Craig & W. R. Seabrook, for 
defendant. 

Hirt, J., July 7, 1922. — On September 
6, T921, judgment was entered for the 
plaintiff and against the defendant be- 
fore a justice of the peace. On Septem- 
ber 26, 1 92 1, the defendant appealed. 
The transcript, however, was not filed 
until December 12, 1921. Defendant pe- 
titioned for the allowance of an appeal 
nunc pro tunc and the rule granted 
thereon is before the court. 

The testimony of the defendant, taken 
on the rule, is to the effect that when 
the appeal was taken defendant asked 
the justice when he could get a tran- 
script for filing. The justice replied that 
defendant had nothing more to do with 
it, that where bail absolute is given, it 
is the justice's duty to file the transcript 
himself. The justice corroborated de- 
fendant and stated that he was laboring 
under a false impression of the law, that 
he thought it was part of his official duty 
to see to the filing of the transcript. 
Within the' time for filing the appeal, the 
justice prepared the transcript and took 
it to the prothonotary's office for filing, 
but when the prothonotary demanded 
the usual filing fee, the justice did not' 



file the transcript, but took it back to his 
office; he did not then make a demand 
on the defendant for the filing fee or 
otherwise notify him that the transcript 
had not been filed. After the second 
Monday in November, the first day of 
the then next term, at a date which was 
not fixed definitely in the testimony, the 
defendant first learned from plaintiff's 
attorney that the transcript had not been 
filed and immediately went to the jus- 
tice's office. The justice was unable to 
find the original transcript, but made a 
copy for defendant and this transcript 
with the appeal was filed in this court. 

Defendant took his appeal in time, 
gave bail absolute for the debt and costs, 
tendered $1.75 filing fee to the justice, 
which was refused by him, and relied 
upon the statement of the justice that it 
was his duty under the law, to file the 
transcript with the prothonotary. On 
discovery that the appeal was not per- 
fected by the filing of the transcript, de- 
fendant immediately secured a copy of 
the transcript and filed it with his ap- 
peal in this court. 

The rule is that the filing of an ap- 
peal nunc pro tunc will not be allowed 
because of the neglect or default of the 
appellant, and if the magistrate himself 
undertakes at the request of appellant \o 
perform acts not incident to his official 
duties, he becomes appellant's agent and 
his laches is chargeable to appellant. 
Houk vs. Knop, 2 Watts, 72. In this 
ca^e, however, defendant went to the 
magistrate's office and did all that the 
law requires in connection with perfect- 
ing his appeal, and asked for his tran- 
script that he might file it. He relied 
upon the magistrate's statements to him 
that there was nothing more for him to 
do and that under the law where bail 
absolute is given, it is the magistrate's 
official duty to file the transcript. Ignor- 
ance of the law in this respect was 
shared by both the magistrate and the 
defendant. The result, however, as far 
as the appellant is concerned was the 
same as if the magistrate had refused to 
deliver the transcript. The magistrate 
was guilty of laches, but his default can- 
not be charged to appellant for the rea- 
son that appellant did not request the 
magistrate to file the transcript and 
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therefore did not make him his agent; 
he was deceived by the statements of the 
magistrate as to his official duty, state- 
ments on which he had a right to rely, 
and in this situation the court should re- 
lieve. Sloan vs. Boyd, i Pitts. L. J. 50; 
Vandermark vs. Borough of Nanticoke, 
3 Kulp, 457; Gamer vs. Crowl, 17 Lane. 
L. R. 113; Connelly vs. Purcell, 5 Kulp, 

295- 

The rule granted April i, 1922, is now, 
July 7, 1922, made absolute and the ap- 
peal is allowed as of the second Monday 
in November, 1921. 



C. P. of 



Lancaster Co. 



Eckert V. Eckert (No. 1). 



Divorce — Revocation of — Fraud — Re- 
sidence of libellant — Service — Act of 
March 13, 191 5, Sec. 2, 6 Sm. Laws 287. 

The court has power to set aside a decree 
in divorce for fraud. 

The Act of March 18, 1915, requires that 
the libel in divorce shall be presented to 
court in the coiinty where the injured party 
resides. 

A respondent who lives in another county 
must be served personally with a subpoena 
and notice to take depositions, or sufficient 
reason must be given for failure to make 
such service. 

A divorce will be set aside for fraud where 
it appears that the chargre of desertion 
agrainst the respondent who wholly false, 
that the domicile alleged was false, that the 
libellant could easily have ascertained the 
address of the respondent, but preferred to 
have service by publication and came to 
this jurisdiction in order to obtain a divorce 
on ex parte evidence in a county other than 
that in which the respondent resided. 

Rule to vacate divorce. Rule absolute. 

P, Lyman IVjndolph and Walter E. 
Schretnbs, for rule. 

Chas. IV, Baby and B. C. Atlee, con- 
tra. 

Hassler, J., January 14, 1922. — John 
C. Eckert, the libellant, on April 14, 
1920, presented a petition to this court 
in which he alleges that his wife, Mary 
C. Eckert, wilfully and maliciously de- 
serted him on August i, 1915, and con- 
tinued in such desertion up to that time,^ 



and asked to have a subpoena in divorce 
issued. There was no personal service 
of the subpoena issued on this petition or 
libel, and it was so returned by the 
sheriff. Thereupon an alias subpoena 
was issued, service of which was made 
by publication. A master was then ap- 
pointed, and depositions were taken, ex 
parte, as there was no service of the 
notice of taking depositions, upon the 
respondent. On October 2, 1920, a de- 
cree of divorce was entered. 

On May 28, 1921, Mary C. Eckert, the 
respondent, presented a petition to this 
court, in which she alleges that she had 
no knowledge of the divorce proceeding 
against her until April 29, 1921, and asks 
to have the decree of divorce revoked, 
vacated and set aside, because it was ob- 
tained through fraud practiced upon the 
court, its officers and the respondent. 
She alleges that it is not true, as alleged 
in the libel, that the libellant was a resi- 
dent of this county when he filed his 
libel and obtained his decree; that it is 
not true that he did not know or could 
not easily have ascertained the residence 
of the respondent to have the subpoena 
served upon her, and that it is not true, 
as alleged, that she wilfully and malici- 
ously deserted the libellant. The libel- 
lant filed an answer denying the allega- 
tions of the petition. 

The power of the courts to set aside 
judgment for fraud or collusion prac- 
ticed in obtaining them is unquestion- 
able: I Black on Judgments, Sec. 321. 
This power exists to set aside decrees in 
divorce: Wanamaker vs. Wanamaker, 10 
Phila. 466; Weir vs. Weir, 22 L. L. R. 
84; Roettger vs. Roettger, 37 L. L. R. 
345. In Allen vs. Maclellan, 12 Pa. 328, 
it was held that the court had power to 
vacate a decree of divorce for fraud 
practiced, although a marriage had been 
subsequently contracted on the faith of 
such decree. See to the same effect 
Boyd's Appeal, 38 Pa. 241 ; Fidelity Ins. 
Co.'s Appeal, 93 Pa. 242. In Nickerson 
vs. Nickerson, 13 W. N. C. 210, a case 
in which the facts are similar to those 
involved here, Judge Thayer said': "The 
whole proceeding, so far as the libellant 
was concerned, was from beginning to 
end false and fradulent. The charge 
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a<^ainst his wife was wholly false, the 
pretended domicile of the libellant was 
false, and the testimony that his wife 
had left him without his consent was 
false. It was a fraud upon his wife, 
upon the court, and, I doubt not, upon 
the resj)ectal)le counsel who represented 
him. The libellant has not attempted to 
deny or to explain the overwhelming evi- 
dence of the fraud and falsehood by 
which this whole proceeding was begun 
and carried (jn. There never was any 
just cause for the divorce so far as the 
injured wife was concerned. She was 
innocent of the pretended charge 
brought against her, and in absolute 
ignorance of the whole proceedings un- 
til informed by her mother's telegram 
that the wrongful and oppressive pur- 
poses which they were intended to ac- 
complish had been consummated." 

The Act of ALirch 13, 1S15, Section 
2, 6 Smith Laws 287, provides that the 
libel shall be presented to the court in 
the county where the injured party re- 
sides, and that the subpoena must be 
served personally upon the respondent 
wherever found. In Hailey v. IJailey, 48 
Pa. Law Journal 147, it is decided that 
if a respondent lives in another county 
she must be served i)ersonally with a 
subi)()ena, and notice of the meeting to 
take depositions, or sufficient reason 
must be given for failure to make such 
personal service. The Act does not re- 
tjuire Ncrvice on one outside of the state. 

Considerable testimony was taken by 
both the parties in support of the petition 
and the answer. From this testimony 
we find the following facts : 

1. The respondent did not wilfully 
and maliciously desert the libellant on 
August I, 1915, oi' at any time, but the 
libellant deserted her to live with another 
woman named Inez Bowsley, whom he 
continued to live with at 1233 Belmont 
Avenue, Iliiladelphia, until after the de- 
cree in divorce was entered, when he 
was married to her. 

2. The respondent resided in Phila- 
delphia for some years prior to August 
I, 1015, uf) to the present time. She re- 
sided there at the time the application 
for the divorce was made and at the time 
the decree was entered. J^ince April, 
TO20, the date when the divorce proceed- 



ings were commenced, she resided at 
2609 North Reese Street, Philadelphia, 
and the libellant saw her enter that house 
in April, 1920. That he could easily 
have ascertained her address from mu- 
tual acquaintances, but made no honest 
effort to do so. His testimony that he 
tried to find her and that he employed 
the representative of a detective agency 
to do so, does not convince us that he 
did make an honest effort to locate her. 

3. 'J'hat on the sixth of April, 1920, 
he came to Lancaster, rented a room at 
602 West King Street, and occupied it 
several nights each week until December, 
1920. That he voted in Lancaster at the 
November election of 1920. On April 
7. the (lay after he came to Lancaster, 
he signed and was affirmed to the libel 
for divorce, showing unquestionably that 
his purpose in comeing here was to ob- 
laiii this divorce in a county other than 
that in which the respondent resided. 
He had been a resident and voter in 
Phila(lelj)hia for some years prior to that 
date. He maintined a residence there 
while he had the room rented in Lancas- 
ter, and a little more than a month after 
the decree in divorce was entered he 
gave up his room in Lancaster and re- 
turned to his Philadelphia residence. It 
is clear that his proceeding to obtain a 
divorce in this county was done for the 
purpose of keeping all knowledge of it 
from the respondent, as she would not 
be likely to learn of or know of the pro- 
ceeding in a county other that w^here she 
resided. 

We know there is considerable testi- 
mony t!iat is in conflict with these find- 
ings of fact, but we will not refer to it 
in detail, as we are satisfied from care- 
ful reading of all the testimony that the 
fac ts here found are fully justified by it. 

We are satisfied that the whole pro- 
ceeding, so far as the libellant was con- 
cerned, was fraudulent. The charge 
against his wife was wholly false, the 
pretended domicile was false, and the 
testimony that his wife wilfully and 
maliciously deserted him is false. It was 
a fraud uj)on his wife, upon the court 
and upon its officers. Therefore, we 
make this rule absolute. 

Rule made absolute, and decree of di- 
vorce entered on October 2, 1920, re- 
voked, vacated and set aside. 
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C. p. ot Lancaster Co. 

Eckert V. Eckert (No- 2). 



Divorce — Vacation of for fraud — Or- 
der for counsel fees. 

The court may make an order for payment 
of counsel fees and expenses after a divorce 
has been decreed, where the respondent, who 
lives in another county, knew nothing of the 
proceedingrs until after the decree and is 
contesting the decree and the contest con- 
tinues after the decree has been stricken off 
for fraud. 

Under such circumstances the order direct- 
ing the payment of $150 was made. 

Divorce. Rule for counsel fees. Rule 
absolute. 

F. Lyman Windolph, for rule. 

John M. Groff, contra. 

Hassler, J., April 8, 1921. — It is con- 
tended by the libellant that we cannot 
make an order for the payment of coun- 
sel fees and expenses in this case to his 
wife because a divorce has been decreed. 
We do not agree with this. The pur- 
pose of such an allowance to the wife in 
a divorce proceeding is that she may 
have the means to contest it, and where 
that contest continues, as here, after a 
decree has been entered and stricken off 
the rule applies. The petitioner did not 
know of the proceedings by the libellant 
to obtain a divorce from her until after 
a decree was entered. Neither she nor 
the libellant resided in this county and 
the subpoena was not served upon her 
though her husband knew where she 
lived. We have found that his purpose 
in instituting the proceeding in this 
county was to keep her from having any 
knowledge of it, and that in doing so he 
committed a fraud upon her, as well as 
upon the court, and we, therefore, re- 
voked, vacated and set aside the decree. 
From our action in doing this the libel- 
lant has appealed to the Superior Court. 
The petitioner has been put to unusual 
expense, in having to come from her 
own county of Philadelphia to this, to 
contest the validity of the decree, which 
he obtained, through fraud, and will be 
put to more unusual expense in present- 
ing her case in the Superior Court. It is 
alleged, and not denied, that he has val- 



uable real estate in the city of Philadel- 
phia. We therefore make an order upon 
him to pay his wife the sum of $150.00, 
with which to pay her expenses in the 
case, including counsel fees. 

NOTE.— On May 17, 1922, judgment of non 
proa, was entered on the appeal. 



Q. S. of York Co. 

Commonwealth v. Erb 



Criminal law — Indictment — Certainty 
— Promissory note — Marginal figures — 
Intent to defraud. 

The writing which is the subject of for- 
gery may be one by which a private fraud is 
attempted or done, and it must be legally 
capable of effecting the fraud. 

It is sufficient in indictments that the 
charge be stated with so much certainty that, 
the defendant may know what he is called 
to answer, and the court may know how to. 
render proper judgment. 

In an indictment for forgery, under the 
169th section of the Act of March 31. I860,, 
it is sufficient to prove a general intent to 
defraud. 

The marginal figures of a promissory note, 
if it be ambiguous, belong to it sufficiently 
to be used to limit the holder's right to sup- 
ply the missing term. 

An indictment charging in proper form the 
forgery and utteiing of a promissory note, 
with warrant of attorney to confess judg- 
ment attached, and setting forth a copy of 
the note, which shows that it was payable 
"within twenty years," and that an amount 
was wntten. In figures, in the top left hand 
margin, but that the space in the body of 
the note for the insertion of the amount was 
left blank, on motion to quash, was held: 
sufficient. 

Sur motion to quash the indictment in 
Commonwealth vs. Harry R. Erb, No. 
41 January Session, 1922, in the Court 
of Quarter Sessions of York County, Pa. 

The general form of the indictment is 
shown in the opinion of the court. The 
indictment contains a copy of the note 
alleged to have been forged. The copy 
shows a promissory note, in the usual 
form, with warrant of attorney to con- 
fess judgment attached purporting to be 
signed by Lizzie E. Erb, payable "within 
twenty years," to Elmira J. Eichelberger, 
with an amount written in figures in the 
top left margin, but with the usual space 
for the insertion of the amount of the 
note left blank. 
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The motion was overruled. 

Samuel Kurtz, for the motion to 
quash. 

W. IV. Van Baman, district attorney 
and H. A. Gross, contra. 

Ross, J., June 26, 1922. — The defend- 
ant has made a motion to quash the in- 
dictment returned by the grand jury in 
the above named case as "a true bill." 
The reasons advanced in support of the 
motion to quash are as follows : 

1. ** Because the alleged written in- 
strument set forth in the said bill of in- 
dictment, and alleged to have been 
forged by the defendant, is shown on its 
face to be an incomplete, meaningless 
and void instrument, and therefore can- 
not be made the subject of an indictment 
for forgery." 

2. ''Because the alleged written in- 
strument set forth in the bill of indict- 
ment, and alleged to have been forged 
by the defendant, is not a 'written in- 
strument' within the meaning of the 
Criminal Code of Pennsylvania, relating 
to forgery." 

3. "Because it is not made to appear 
on the face of the bill of indictment how 
the making of said writing, as therein 
set forth, by the defendant, could or did 
prejudice the rights of either Lizzie Erb, 
or of Elmira J. Eichelberger, the prose- 
cutrix, as set forth in said bill of indict- 
ment." 

4. "P>ecause said bill of indictment 
and the matters as therein alleged, 
charge no crime or misdemeanor against 
this defendant." 

An examination of the indictment 
shows that the expressed charge against 
the defendant is that, "On the third day 
of May . . . one thousand nine hun- 
dred and twenty-one, . . . within the 
jurisdiction of this court, . . . unlaw- 
fully and fraudulently did forge, make 
and sign, the name of Lizzie Erb and 
was concerned in the fraudulent forging, 
making and signing the name of Lizzie 
Erb to a certain partly written and partly 
printed instrument, commonly called a 
judgement note, which said ... in- 
strument commonly called a judgment 
note is in the words and figures follow- 
ing, that is to say:" 



After giving a copy of the said in- 
strument, the indictment continues: — 
"to the prejudice of the rights of the 
said Lizzie Erb and Elmira J. Eichelber- 
ger, with intent to defraud, contrary to 
the form of the Act of General Assem- 
bly in such case made and provided," &c. 

Another count of the indictment is 
the formal charge of uttering and pub- 
lishing the said instrument. 

The form of the indictment seems to 
be framed in the language of the Act of 
General Assembly approved March 31, 
iSCx), P. L. 423, Sec. 169, I Purd. 953 
(13 Ed.) , 

The law is, that "the writing which is 
the subject of forgery, may be one by 
which a private fraud is attempted or 
done, ... It must be legally capable 
of effecting fraud. In respect to private 
writings', ... 'It is immaterial by 
what name they go, . . . Thus a 
bond or other deed ; a bill of exchange 
or promissory note; a check; an assign- 
ment of a legal claim, or a power of at- 
torney to collect it; an endorsement of 
a promissory note, an endorsement of a 
payment; a receipt or acquittance; a 
letter of credit; a transfer of credit; a 
transfer of stock; an order for the de- 
livery of money or goods ; an acceptance 
of a bill of exchange, or of an order for 
the delivery of goods; ... a copy 
of any instrument, which copy is to be 
used in evidence in place of a real or 
supp(xsed original ; a testimony of char- 
acter, as a school master or otherwise; 
and many other such things, are instal- 
ments of which forgery can be committ- 
ed:" Mr. Justice Read in Riles vs. The 
Commonwealth, 32 Pa., 537, 538. "In- 
dictments require only the same certainty 
as declarations. What is apparent from 
necessary implication need not be 
averred ; and over-nice exceptions are 
not to be encouraged, especially in cases 
which do not touch the life of the defend- 
ant." Shertan v. The Commonwealth, 8 
Watts, 212. "It is sufficient in indictments 
that the charge be stated with so much 
certainty, that the defendant may k-now 
what he is called to answer, and the 
court how to render proper judgment." 
"In criminal pleading, courts vshould look- 
more to substantial justice than artifi- 
cial nicetv." Commonwealth vs. Keenan 
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& Clark, 67 Pa,, 203. "Forgery is the 
fraudulent making of a writing to the 
prejudice of another's right." Franklin 
Fire Ins. Co. vs. Bradford, 201 Pa. 32. 
In an indictment for forgery under the 
169th section of the same Act (Act 
March 31, i860), it is sufficient to prove 
a general intent to defraud : McClure 
vs. Commonwealth, 86 Pa., 353. 

The foregoing principles of law, when 
applied to the reasons advanced in sup- 
port of the motion to quash the indict- 
ment in this case, renders the motion 
futile. 

The instrument alleged to have been 
forged is a promise to pay a certain El- 
mira J. Eichelberger an amount desig- 
nated in the margin of the note or in- 
strument, within a designated period, 
and the name of the promisor, which is 
alleged to have been forged by the de- 
fendant, is Lizzie Erb. 

The indictment charges that the forg- 
ing of that name on that note was in 
prejudice of the rights of the said Lizzie 
Erb and Elmira J. Eichelberger, and 
with intent to defraud. That charge is 
somewhat vague, as to the party whom 
the alleged forger intended to defraud; 
but the uncertainty cannot mislead the 
defendant nor the trial judge, for the 
charge, as made in the indictment, is 
sufficient to allow proof of intent to de- 
fraud : McClure vs. Commonwealth, 86 
Pa., 353. 

It is true the amount to be paid is not 
written in the body of the instrument 
(note), but an amount certain is plainly 
designated in the customary place in the 
body of the note. As was said by the 
late Judge McPherson, in Weaver's Ad- 
ministrators vs. Paul, 4 D. R. 492, 
"While in a certain sense, the marginal 
figures are not part of a promissory note, 
yet if the not is ambiguous, they belong 
to it sufficiently to be used to limit the 
holder's right to supply the missing 
term.'' 

The charges in the indictment are 
made with sufficient certainty to enable 
the defendant to plead, and prepare for 
defence at the trial. 

After a close analysis of the indict- 
ment, and the law which controls, we are 
unable to sustain the reasons given in 
support of the motion to quash. 



And now, June 26th, 1922, the motion 
to quash the above named indictment is 
dismissed. The defendant is ordered to 
plead. 



c. p. of 



Luzerne Co. 



Mahoney V. Mahoney 



Divorce — Refusal of decree — Ali- 
mony — Counsel fees — Costs. 

Where libel in divorce brought by the wife 
is refused, chargres not bein^ sustained, libel- 
lant is not entitled to alimony, nor would the 
spirit of the Act justify imposition of costs 
on the successful party, as this would put a 
premium on bringing: actions in divorce with- 
out sufficient cause. Counsel must in above 
circumstances look to the client for fees, and 
each party will pay his or her own costs. 

Divorce. 

Thomas M. Lewis, for libellant. 

James P. Harris and Paul J. Sher- 
wood, for respondent. 

Woodward, J., March 13, 1922. — The 
libel in divorce from bed and board in 
this case was filed September 2, 1.92 1, al- 
leging cruel and barbarous treatment of 
the hbellant by the respondent which en- 
dangered the libellant's life, and the of- 
fering of such indignities to her person 
by the respondent as to render her con- 
dition intolerable and life burdensome, 
and asking the court to allow alimony. 

A rule for a bill of particulars was 
filed and made absolute, bill of particu- 
lars filed, and an answer filed by the re- 
spondent. 

It was agreed by the parties that the 
issue thus formed should be tried by the 
court without a jury and without the in- 
tervention of a master. 

Testimony was taken by the court on 
f)ehalf of both parties, and the court 
finds from this testimony, as a conclusion 
of fact, that the chai^ges alleged in the 
libel are not sustained. 

A request has been made by the libel- 
lant's counsel that the court allow coun- 
sel fees as well as alimony as prayed for 
in the libel. The files do not show that 
there was any motion for alimony pen- 
dente lite, and the case having been dis- 
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posed of against the libellant she would 
not, of course, be entitled to alimony as 
she would have been had she obtained a 
divorce from bed and board. This leaves 
the costs, including the libellant's at- 
torney fee, undisposed of. But it has 
been held by the Supreme Court that a 
husband cannot be decreed to pay the 
costs when he is successful in obtaining 
a divorce. Shoop's Appeal, 34 Pa., 233. 

Judge Strong in delivering the opinion 
of the court in this case says : 

"We find no warrant, however, for the 
imposition of the costs upon the appel- 
lant. Costs are of statutory origin. The 
Act of March. 13, 1815, in its twelfth 
section enacts, that the court may award 
costs to the party in whose behalf the 
decree or sentence (that is of divorce) 
shall pass, or that each party shall pay 
his or her own costs, but the Act does 
not authorize the imposition of all the 
costs upon the successful party." 

Nor would the spirit of the Act jus- 
tify the imposition upon the successful 
party of the counsel fees of the unsuc- 
cessful party, for this would put a prem- 
ium upon the bringing of actions in di- 
vorce without sufficient cause, as in this 
case. We believe that counsel brought 
this action in good faith, but he must 
look to his client for counsel fees as we 
find no warrant for charging counsel 
fees to the respondent. We have the 
power under the Act to decree that each 
party pay his or her own costs, and will 
so decree. 

Libel is dismissed, a decree of divorce 
is refused, and it is ordered that each 
party pay his or her own costs. 



C. P. of 



Beaver Co. 



Wall V, Pittsburgh, Lisbon and 
Western Railroad Company 



Practice, C. P. — Statement of claim — 
Signature of attorney — Act of May 14, 
19^5- 

Whore plaintiff ia represented by an at- 
torney, the statement of claim must be sigrn- 
ed by such attorney. The Act of May 14, 
1915, P. L. 483, is mandatory in this respect. 



Motion to strike off statement. 

W. A. McConnel, for plaintiff. 

Reed & Reed, for defendant. 

Baldwin, P. J., April 5, 1922. — In sup- 
port of this motion, defendant's counsel 
has filed five reasons. At the argument, 
however, all of same were abandoned 
except the last, which is as follows: "It 
(plaintiflf's statement) is not signed by 
the attorney, although plaintiff is repre- 
sented by an attorney." 

Section 9 of the Practice Act of May 
14, 1 91 5, P. L. 483, provides in part as 
follows : **The statement of claim . . . 
shall be sworn to by the plaintiff or some 
person having knowledge of the facts, 
and if there be an attorney, shall be 
signed by his attorney." 

The question for our decision is 
whether the above quoted provision, re- 
lating to the signing of plaintiff's state- 
ment by plaintiff's attorney, is manda- 
tory or merely directory. 

In our opinion it is mandatory. The 
provision relating to the signing of the 
statement by plaintiff's attorney is in the 
same sentence with the provision requir- 
ing the statement to be **swom to by the 
plaintiff or some person having knowl- 
edge of the facts." There is, of course, 
no doubt that the provision last quoted is 
mandatory, and it would seem to be 
equally free from doubt that the same 
is true of the provision requiring the 
statement to be signed by the attorney, 
if any. 

The late Judge Ralston, in discussing 
this section of the Practice Act before 
the Pittsburgh Law Club on Dec. 27, 
191 5, said: "If there be an attorney, he 
must sign the statement, which makes 
him responsible for its allegations — not 
for their truth, but for their relevancy 
and the propriety of making them. An 
attorney cannot file a statement contain- 
ing scandalous and irrelevant statements 
and shift the responsibility upon his 
client." 

Now, April 5, 1922, the plaintiff's 
statement is struck from the record, un- 
less plaintiff's attorney shall, within ten 
(lays next hereafter, sign the plaintiff's 
statement. 
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Supr. C. 



of Pa. 



Drace v. Klinedinst 



Wills — Condition precedent or subse- 
quent? — Forfeiture by violation of con- 
dition subsequent — Religious freedom — 
Gift with condition that legatee adhere 
to certain religion. 

The policy of the law is to keep the alien- 
ation of land free from embarrassinfir impedi- 
ments, and it endeavors to strip devises and 
srrants of restrictive conditions, tending" to 
fetter free disposition. 

A condition subsequent was held invalid 
to create a forfeiture of a vested fee, where 
there was no penalty provided for violation 
of the condition, and where there was no 
reverter or limitation over, nor declaration 
of forfeiture. 

The rlfirht of citizens of this Common- 
wealth to worship Grod in accordance with 
the dictates of their conscience is a land- 
mark of the old colony, and it is protected 
by the law of the Commonwealth today 
through the Constitution of the United 
States as well as through the Bill of Rights 
of Pennsylvania. 

WTiere real estate was devised to testator's 
son for life, with remainder to his children, 
provided they remain faithful to a designated 
testator's and his son's decease foresook 
this religion, then to the "remaining children 
of my son who remain true" to this religion; 
and where there was no reverter, devise over, 
nor declaration of forfeiture in case all of 
the son's children foresake the religion men- 
tioned; and all of said children, after the 
testator's and his son's decease foresoon 
the designated religion, it was Held: that 
the children of testator's son, regardless of 
their religious faith, took a fee, and there 
was no forfeiture. 

Appeal to the Supreme Court of Penn- 
sylvania, No. 406 January Term, 1922, 
from the judgment of the Court of 
Common Pleas of York County, on a 
case stated in Irene Cecelia Drace and 
Bertha Catherine Mayer vs. Nathaniel 
B. Klinedinst, 64 April Term,. 1922. 
Affirmed. 

Ross, J., in the court below filed the 
following opinion: 

It appears from the facts stated, that 
John Mayer died March 26, 1892, tes- 
tate. His will, which was duly probated, 
contained, inter alia, the following: 

**I give, devise and bequeath to my 
faithful son, John J. Mayer, and his 
heirs, the house and lot of ground where 
he now lives, situate in Manchester 
Township, York County, Penna. front- 



ing on North George Street extended of 
the City of York, fifty feet more or less, 
and extending in depth two hundred and 
fifteen feet, more or less. 

"I also give, devise and bequeath to 
my said son, John J. Mayer, and his 
heirs, the house and lot of ground ad- 
joining the above house, situate in the 
same township, county and state afore- 
said, fronting on North George Street 
extended, of the City of York, fifty feet, 
more or less, and extending in depth two 
hundred and fifteen feet, more or less. 

**I also give, devise and bequeath to 
my said son John J. Mayer, the house 
and lot of ground on the comer of 
Ocean Avenue and North Duke Street 
extended, of the City of York, in Man- 
chester Township, York County, Penna., 
to have and to hold the said three above 
described properties for and during the 
term of his natural life, and after his 
death, to his children, provided they re- 
main Catholics, and in case any of them 
forsake the Catholic faith, then and in 
that case to the remaining children of 
my said son who remain true to the 
Catholic faith. And in the event of the 
death of my said son, John J. Mayer, 
without children, then and in such case 
the said three above described properties* 
to be sold either at public or private sale 
by my executors hereinafter named, or 
the survivor of them, and the proceeds 
thereof to be equally divided among my 
following named children, Jacob A. 
Mayer, Frank W. Mayer, Vincent A. 
Mayer, George S. Mayer, Gertrude C. 
Mayer and Bernadetta C. Mayer, or in 
case of their decease, or either of them, 
to the issue of their body or bodies be- 
gotten." 

The said real estate, the three houses 
and lots mentioned as given, devised and 
bequeathed to John J. Mayer, was, at 
the time of his death, vested in the said 
testator. 

The said John J. Mayer died on Octo- 
ber 2nd, 1892, just six months and six 
days after the death of the testator. He 
was survived by his widow, Mary E. 
Mayer and three minor children, name- 
ly: John Joseph Mayer, bom December 
13, 1882 (his name was afterward 
changed to Charles Albert Mayer) ; 
Irene Cecelia Mayer (now Irene Cecelia 
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Drace, one of the plaintiffs), born 
August 29, 1889; 2tnd Bertha Catharine 
Mayer (one of the plaintiffs), bom 
October 27, 1891. 

All three children were baptized in 
and became members of St. Patrick's 
Roman Catholic Church, York, Pennsyl- 
vania, before the testator died, as fol- 
lows: John Joseph, or Charles Albert 
Mayer, December 13, 1882; Irene Cece- 
lia Mayer, September 8th, 1889; and 
Bertha Catharine Mayer, November ist, 
1891. 

Said children were members of said 
Catholic Church on March 26, 1892, the 
time of the death of John Mayer, the 
testator, and on October 2d, 1892, the 
time of the death of their father, the 
said John J. Mayer. 

On April 7, 1901, the said Charles 
Albert Mayer forsook the Catholic faith 
and joined the Zion's Reformed. Church 
of Marietta, Pennsylvania. Irene Cece- 
lia Mayer forsook the Catholic faith and 
joined the said Reformed Church, April 
12, 1903, and the said Bertha Catharine 
Mayer forsook the Catholic faith and 
joined the said Reformed Church, April 
II, 1909. 

The said John Joseph (Charles Al- 
bert) Mayer died about December 12, 
1909, intestate, unmarried and without 
issue, leaving to survive him as his heirs 
at law, his said two sisters, Irene Ceci- 
lia, and Bertha Catharine. 

The mother of these children, the said 
Mary E. Mayer, who was left a widow 
by the death of the said John J. Mayer, 
died March 30, 1893, testate. 

On March 13, 1893, the York Trust 
Company of York, Pa., was appointed 
guardian of the said three children, and 
as such guardian had the custody and 
management of tlie said three properties 
^rtouses and lots). 

As such guardian, the said York Trust 
Company received the rents and profits 
of the said real estate until the termina- 
tion of the respective guardianships, and 
after the termination thereof, the said 
three children received the rents and 
profits of said real estate, the said 
Charles Albert until the time of his 
death, and the said Irene Cecilia Mayer, 
now Irene Cecilia Drace, and the said 
Bertha Catharine Mayer tintil the pre- 



sent time; and the said children, in per- 
son or by their guardian, have been in 
possession of said real estate continu- 
ously during said period. 

The said plaintiffs have no other evi- 
dences of title to the said *'three lots of 
ground," or real estate, than that which 
they claim by inheritance under the said 
will of John Mayer, deceased, and the 
intestate laws of Pennsylvania by which 
they took the interests of their deceased 
brother, John Joseph, or Charles Albert 
Mayer. 

On January 23rd, 1922, the defendant, 
Nathaniel B. Klinedinst, wishing to pur- 
chase, and the plaintiffs, Irene Cecilia 
Drace and Bertha Catharine Mayer, 
wishing to sell, the said (two lots of 
ground) real estate, entered into a writ- 
ten agreement to sell and legally convey 
the same, for the consideration of the 
sum of five thousand dollars, to the said 
defendant. 

In pursuance of said agreement, a 
deed was prepared, signed, sealed, 
stamped and acknowledged by the said 
Irene Cecilia Drace and George H. 
Drace, her husband, and said Bertha 
Catharine Mayer, and on February ist, 
1922, tendered to the said Nathaniel B. 
Klinedinst. The deed so tendered was a 
general warranty deed, in proper form 
for conveying the said premises to the 
said Nathaniel B. Klinedinst, in fee sim- 
ple, in accordance with said agreement. 

The said Nathaniel B. Klinedinst, de- 
fendant, declined to accept said deed or 
to pay the purchase money, denying that 
said deed conveyed a title in fee simple, 
for the reason that the said Irene Cecilia 
Drace and Bertha Catharine Mayer do 
not have and cannot convey title in fee 
simple to the premises. 

The purpose of this case is to have 
the court say, from the facts submitted, 
whether or not the said Irene Cecilia 
Drace and Bertha Catharine Mayer have 
title in fee simple to said premises, and 
if the court is of the opinion that they 
have such title, then judgment shall be 
entered for the plaintiffs and against the 
defendant in the sum of $5,000; but if 
the court be of the contrary opinion, 
then judgment shall be entered for the 
defendant and against the plaintiffs. 

From the foregoing synopsis of the 
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facts related in the case stated, it will be 
observed that at the time of the death of 
John Mayer, the testator who "gave, de- 
vised and bequeathed" the real estate in 
question to his son, John Joseph Mayer 
and "his heirs," the three children of 
John J. Mayer were living and were, at 
that time, of the following ages: John 
Joseph Mayer, 9 years, 3 months and 8 
days; Irene Cecilia Mayer, 2 years, 6 
months and 22 days; Bertha Catharine 
Mayer, 4 months and 24 days. The said 
children also survived their mother, 
Mary Ellen Mayer, who died March 30, 
1893, just five months after the death 
of her said husband, John J. Mayer. At 
the time of the death of the testator, 
John Mayer, their father, John J. Mayer, 
and their mother, Mary Ellen Mayer, all 
of said children were members of the 
Catholic church, and they continued as 
members of that church, — John Joseph 
(Charles Albert) for a period of eigh- 
teen years and nearly four months; 
Irene Cecilia, thirteen years and seven 
months. Bertha Catharine, over seven- 
teen years. 

The language of the will which trans- 
ferred the tenancy of the real estate in 
question to John J. Mayer, after the 
death of the testator, denotes an inten- 
tion of the testator to vest in his said 
son a fee simple title ; but the qualifying 
clause which immediately follows the 
last "gift" and "devise," "to have and to 
hold the said three above described pro- 
perties for and during the term of his 
natural life," cuts the devise down to a 
life tenancy in John J. Mayer. The con- 
fusion which causes this contention is 
occasioned by the language of the will 
which immediately follows: "and after 
his death, to his children, provided they 
remain Catholics, and in case any of 
them forsake the Catholic faith, then and 
in that case to the remaining children of 
my said son who remain true to the 
Catholic faith." 

The only question for this court to de- 
termine is, what did the testator intend 
by this qualification. 

Of course, in construing this qualify- 
ing language, we must critically examine 
the whole will before we can conclude 
an opinion of the testator's intention, 
and this should be done with due regard 



to the effect of that language, used by 
the testator, which the law has con- 
strued as technical language. The words, 
"I give, devise and bequeath to my faith- 
ful son John J. Mayer, and his heirs," 
without any qualifying phrase or condi- 
tion, would mean that John J. Mayer 
took a fee simple estate in the property 
immediately on the death of the testa- 
tor: Reilly's Estate, 200 Pa. 288; Dean 
vs. Winton, 150 Pa., 22T\ Redding vs. 
Rice, 171 Pa., 301-306. Even if he did 
qualify that tenure to the natural life of 
his said son, John J. Mayer, with re- 
mainder over at his death, to the chil- 
dren of the said son, the testator mean- 
ing by the term "children," the heirs of 
his said son, the estate might vest in the 
said son, John J. Mayer, a fee simple 
which was to be imparted to his children 
who remained Catholics : Lauer vs. Hoff- 
man, 241 Pa., 315, Upon a careful study 
of all the provisions of the will, we are 
of the opinion that the testator intended 
to vest in his said son an absolute title 
to the real estate in question ; that he was 
to have and to hold it during the term 
of his natural life, and at his death those 
of his children who survived him and 
remained true to the Catholic faith 
should take over his and their already 
vested estate: Wagner vs. Wagner, i S. 
& R. 376, in which Chief Justice Tilgh- 
man, in his opinion, quotes 2 Bl. Com. 
298. See Minnig vs. Batdorff, 5 Pa., 
503- 

The facts show that the children bom 
at the time of the death of the testator, 
were, at and before the time of his 
death, members of the Catholic church, 
and remained true to the Catholic faith 
up to and long after the time of the 
death of the testator and his said son, 
John J. Mayer. The condition was per- 
formed at the time designated in the 
will, and the unqualified fee vested in 
those cKildren on the death of John J. 
Mayer. "When any condition is per- 
formed, it is therceforth entirely gone, 
and the thing to which it was before an- 
nexed becomes absolute, and wholly un- 
conditional:" 2 Bl. Com., chapter 7, pg. 
iio-iii ; 2 Bl. Com., chapter 10, pg. 154; 
2 Bl. Com., chapter 11, pg. 157. 

The argument of the defendant is, that 
the intention of the testator was not to 
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vest a fee in the children, but to con- 
tinue the contingency indefinitely, be- 
cause the testator did not provide for 
any disposition of the estate in case all 
the children forsook the Catholic faith. 
We cannot agree with that argument, 
for the reason that the clause of the will 
creating the condition does not directly, 
or by inference, designate any other time 
at which the tenure in the children shall 
commence than the end of the term 
which was given to John J. Mayer, i. e., 
after the death of John J. Mayer. The 
defendant's construction would create 
an indefinite perpetuity. 

"It is an ancient rule of common law, 
that an estate of freehold cannot be 
created to commence in future; but ought 
to take effect presently, either in posses- 
sion or remainder: 2 Bl. Com., ch. 11, 
pp. 165, 166, 167, 175. Perpetuities are 
abhorred by law: 2 Bl. Com., page 174, 
175. "A construction is to be favored 
which vests an absolute estate rather 
than a contingent or defeasible one. The 
law regards with disfavor conditions 
subsequently divesting a vested estate:" 
McKinley vs. Martin, 226 Pa., 551. "An 
indefinite devise coupled with a charge 
on the devisee passes a fee:" Fidelity 
Trust Co. vs. Bobloski, 228 Pa., 52 ; Car- 
ter's Estate, 254 Pa., 565 ; Bair's Estate, 
255 Pa., 169; Groninger's Estate, 268 
Pa., 184; Pattin vs. Scott, 270 Pa., 49; 
Lilley's Estate, 2^2 Pa., 143. 

It seems plain to this court that the 
testator intended to vest in his "faithful" 
son, John J. Mayer, an absolute inde- 
feasible title to the real estate which he 
unqualifiedly devised to him and his 
heirs, on condition that he, the said son, 
John J. Mayer, should "have and hold" 
it until he died, when the same title 
should go to and vest in the children 
(who are his natural and legal heirs) 
with the same indefeasible title, if they 
were members of the Catholic Church at 
the time the fee passed from the said 
son. At the death of John J. Mayer, all 
the children were members of the Catho- 
lic Church, and the fee in the said real 
property passed, by the provisions of 
the will, with the possession and control, 
to the said children, because they had 
not broken faith with the Catholic 
Church. The tenure by which those 



children were so possessed of said real 
estate was in fee simple. 

And now, April loth, 1922, judgment 
is hereby entered for the plaintiffs and 
against die defendant in the sum of five 
thousand dollars, with costs. 

An exception is hereby granted the 
defendant, in order that he may appeal 
the judgment to the proper appeUate 
court. 

The defendant appealed. 

Niles & Neff, for appellant. 

Cochran, Williams & Kain, for ap- 
pellee. 

Kephart, J., Jime 24, 1922. — ^John 
Mayer, who died in 1892, devised three 
pieces of land to his son John, for the 
term of his natural life, and after his 
death to his children, provided they re- 
mained faithful to a particular religion; 
and, in case any of them forsook this re- 
ligion, "then and in that case, to the re- 
maining children of my said son who 
remain true" to this religion. If the son 
should die without children, then over 
to other named relatives. The children 
of John "remained faithful" to the reli- 
gion until some time after the death of 
their father, then left this church and 
joined others. The case now comes to 
us through an effort to sell some of the 
real estate ; the sale is objected to for the 
reason the terms of the will created a 
condition subsequent which, upon the 
happening of the event on which the 
condition rested, terminated the estate, 
causing a forfeiture. 

The policy of the law is to keep the 
alienation of land free from embarras- 
sing impediments, and it endeavors to 
strip devises and grants of restrictive 
conditions, tending to fetter free disposi- 
tion; therefore, if the language of the 
condition is not clear, or is hostile to a 
state policy in any form, it is not given 
effect. Moreover, conditions subsequent 
are always strictly construed when the 
happening of the event closes an other- 
wise absolute fee estate ; so, where there 
is no limitation over or reverter mention- 
ed, leaving succession to doubtful claim- 
ants, it has been held in different states 
the grant or devise is absolute. Espe- 
cially is this true where the land is de- 
vised to, and held by, lineal descendants, 
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whose right, under the will, will be de-l 
feated by a contrary construction. The 
law also invokes the aid of lasches 
against the attempted enforcement of 
forfeiture for condition broken, and per- 
mits none but heirs of the donor or ori- 
ginal grantor to exercise a right of en- 
try. 

The language of this will might imply 
a condition precedent as well as subse- 
quent, for it reads, to such children "pro- 
vided they remain faithful" to the desig- 
nated religion, and if so, the estate vest- 
ed in fee, as the condition was complied 
with. In the only light appellant can 
claim, it must be regarded as a condition 
subsequent, in which event it is invalid 
to create a forfeiture. Conceding the 
words sufficient to create the condition, 
there is no penalty mentioned for its 
violation, as, for instance, that the 
title should revert to the original 
devisor, or should go to others named. 
There is a penalty attached to a 
violation by part of the children, but 
none when all depart from this religion, 
as was done in this case. There is no 
reverter or limitation over, nor decla- 
ration of forfeiture, when the breach 
occurs. Thus for instance, it has been 
held that, where a clause in a deed to a 
city is conditioned that a lot should be 
used as a burying ground, and for no 
other purpose whatsoever, without any 
record of any intention, cither express 
or implied, that the land should imder 
any circumstances return to them or 
their representatives in case it is not so 
used, a fee is conveyed and cannot be 
disturbed when there is a use made dif- 
ferent from that nominated in the deed : 
Thornton v. Mayor, etc., of City of Nat- 
chez: 129 Fed. 84. So, too, we have 
held a conveyance to a church corpora- 
tion of a piece of ground "to have and 
to hold said lot of ground for mission 
school purposes," without any provision 
for reversion or limitation over in case 
of nonuser, vests in the grantee a good 
marketable title in fee simple: Rankin 
Regular Baptist Church vs. Edwards, 
204 Pa. 216, 217; First Methodist Epis- 
copal Church vs. Old Columbia, etc. Co., 
103 Pa. 608, 613. Attention might be 
called to Adams vs. First Bap. Church, 
148 Mich. 140; Brown vs. Caldwell, 23 
\V. Va. 187, 189; 7 A. L. R. 1429; Mc- 



Kinley vs. Martin, 226 Pa. 550, 551; 
Neweirs Appeal, 24 Pa. 197, 199; where 
this subject is discussed. 

But, if we are mistaken with respect 
to the necessary requisites of a good con- 
dition subsequent, where the title has 
vested with no adverse claim though 
more than twenty years have elapsed,, 
and if we should hold it not necessary to 
a condition subsequent to expressly pro- 
vide in a will or deed for forfeiture or 
right of re-entry or limitation over for 
condition broken, we still have the con- 
dition, depending for its validity upore 
the constrained worship of God, accord- 
ing to the dictates of the testator's con- 
science. 

The right of the citizens of the Com- 
monwealth to worship Gk)d in accord- 
ance with the dictates of their conscience 
is a landmark of the old colony. It was, 
in fact, one of the chief reasons for its 
establishment. The charter grant was 
in the early part of 1682, and, in the 
same year, the proprietor enacted, with 
the consent and advice of the deputies, 
in the first chapter of the laws, "That 
no person, now, or at any time hereafter,, 
living in this Province, who shall con- 
fess and acknowledge one Almighty God 
to be the Creator, Upholder and Ruler 
of the world, * * * shall in any case 
be molested or prejudiced for his, or her 
conscientious persuasion or practice. 
Nor shall he or she at any time be com- 
pelled to frequent or maintain any reli- 
gious worship, place or ministry what- 
ever, contrary to his, or her mind, but 
shall freely and fully enjoy his, or her. 
Christian Liberty in that respect, with- 
out any interruption or reflection:"^ 
Duke of York's Laws, p. 107. This pro- 
vision was again re-enacted later, though 
it was still later subjected to certain 
modifications and changes; these were 
subsequently removed and it is substan- 
tially the law of the Commonwealth to- 
day, through the Constitution of the 
United States as well as through our 
own Bill of Rights, section III of the 
latter, i Purd. Dig. T17, declaring that 
"no human authority can, in any case 
whatever, control or interfere with the 
rights of conscience." 

Testator's will violated this public 
policy. He wished to force his lineal 
descendants to adhere to a certain reli- 
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gious faith, under penalty of the loss of 
what might be termed their inheritance. 
Such penalty, of course, was in the na- 
ture of a punishment, and, while not as 
severe, physically, as the stocks, pilliory, 
the whipping post and other forms of 
physical chastisement, it would have a 
more lasting effect, and would more than 
likely produce results. If we were to 
adopt appellant's view, that such condi- 
tion should be sustained, we would not 
only contravene this announced policy, 
but we would, by that authority, origi- 
nate the first step to mark the entering 
wedge whereby, through successive en- 
croachments, the worship of God ac- 
cording to a given religious persuasion 
could be controlled and compelled inde- 
finitely through the disposition of pro- 
perty at death. It would be a step back- 
ward, looking to the days of religious 
persecution, and it is our duty to stop 
this effort in its inception. 

We therefore hold that the children, 
regardless of their religious belief, took 
an absolute fee, and the plaintiffs are 
entitled to the purchase money agreed 
to be paid for the property sold. 

The decree of the court below is 
affirmed. 



Q. s. of 



Lfickawanna Co. 



Burke V, Borough of Throop 



Borough ordinance — Power of court 
to rc7'ic2c — Complainant's right 'to sue — 
Act of May 20, i()2i — Defective title. 

The Act of 14th May, 1915, P. L. 312, pro- 
vides for complaint to the court of quarter 
sessions **by any person ap:srrieved in con- 
sequence of any ordinance," and serves to 
oust the jurisdiction heretofore exercised in 
equity in lil<e cases, and to substitute there- 
for a les:al remedy.* 

The scope of the jurisdiction and the mea- 
sure of relief to be afforded at law must be 
practically equivalent to that in equity which 
it was intended to replace. 

A resident taxpayer of a boroug-h Is one 
who could have sued under the former juris- 
diction by a bill in equity, and he must 
therefote be deemed *'a person agrgrleved" 
within the meaning of the statute. 

The Act of May 20th, 1921, P. L. 976, Is 
void for defective title. 



Proceeding to test validity of borough 
ordinance. Decree anulling ordinance. 

Knapp, O'Malley, Hill & Harris, for 
plaintiff. 

P. L. Walsh, for defendant. 

Newcomb, J., February 9, 1922. — The 
ordinance in question is one fixing the 
salary of the burgess. The cause went 
to a hearing at bar on formal complaint 
and answer. In addition to the borough 
itself, the defendants named in the pro- 
cess are the seven councilmen in office 
at the date of the ordinance; three others 
who succeeded those whose terms had 
expired the first of this year; the lx)r- 
ough controller, and the burgess. 

The borough answers ostensibly by 
hand of the burgess and that of the pre- 
sident of the town council, one Sioch, in 
which the controller and four-^either 
now or late — members of the council 
have joined. These are Mutto, Wargo, 
Ko!)ar and Sosnosky. Three of the pre- 
sent members make no answer. They 
are White, Fitzgerald and Stoyack. 

The ordinance is attacked, first as in- 
volving a reckless waste of the public 
funds; and, second, because it is found- 
ed upon a statute claimed to be void on 
constitutional grounds. 

The contrary is asserted by the an- 
swer, coupled with denial (i) of com- 
plainant's right to sue; and (2) of the 
power of the court to review the action 
of the council in the premises. That 
defines the issue. 

From the pleadings and the evidence 
the following are found to be the 

I^ACTS 

1. At all times with which the case 
is concerned, Throop has been a borough 
of this county governed by the general 
borough laws of the commonwealth. 

2. It is a mining community located 
on a narrow strip of territor)^ next east- 
erly from the Lackawanna river and be- 
tween Olyphant and Dunmore, though 
its southwesterly corner makes contact 
with this city. As indicated by the roll 
of members of the town council, its pop- 
ulation is largely of non-English speak- 
ing origin. According to the federal 
census of 1920 it then amounted to 
6,672, made up of males, 3,493; fe- 
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males, 3,179. There is no attempt to 
show any substantial increase in the 
meantime. 

3. Complainant is a taxpayer resi- 
dent in the borough. The same is true 
of the defendant, Mr. McNulty, who has 
been the bam boss for the local coal 
operator many years. He became bur- 
gess in 1914; was re-elected in 1917; 
and again in 1921, so that his present 
term began in January this year. 

4. During his first term his yearly 
salary had been $450; for the second 
term it was increased to $600; and on 
the 15th of last December he procured 
the passage of the present ordinance by 
which it was jumped to the sum of 
$2,cxx). It was so done, he says, be- 
cause, first, it is *'what the law allows" ; 
and, second, he ''thought he was earning 
it.'' 

5. His notion of "what the law al- 
lows" is reflected in the contest of the 
ordinance. It is in these terms : 

* 'Whereas, by an Act of the General 
Assembly of the commonwealth of 
Pennsylvania, approved May 20th, 1921, 
the salary of the burgess of the various 
boroughs of the commonwealth of Penn- 
sylvania, is determined by population, 
and 

''Whereas, the population is determin- 
ed by the last United States decennial 
census, or five times the number of elect- 
ors in the borough as shown by the last 
registration thereof, and 

"Whereas, by the registration of 1921, 
being the last made, for the borough of 
Throop, the registration is two thousand 
three hundred and eight, and five times 
that number is eleven thousand five hun- 
dred and forty, and 

''Whereas, the said Act provided, 'that 
in any borough whose population calcu- 
lated as aforesaid shall exceed ten thou- 
sand, the borough council may by ordi- 
nance fix the salary of the burgess at 
any sum not exceeding two thousand 
dollars.' 

"Now, therefore, be it hereby ordained 
by the burgess and town council of bor- 
ough of Throop, in county of Lacka- 
wanna and state of Pennsylvania, and it 
is hereby ordained and enacted by and 
with the authority of the same. 

"Section i. That from and after the 



first Monday of January, 1922, the sal- 
ary of the burgess shall be two thousand 
($2,000.00) dollars per annum, payable 
by warrant either monthly, quarterly, 
semi-annually or annually upon presen- 
tation of bills by the burgess. 

"Enacted this isth day of December, 
1921. 

"MiCHAi;!, Wargo, Pro TcM, 
"President of Town Council. 
"Attest : SiiANDOR Kovacs, 

"Secretary of Town Council. 
"Approved by the burgess of the bor- 
ough this 15th day of December, 1921. 
"Jamks J. McNuLTY, Burgess." 

6. There was an error in the calcu- 
lation. The registry was: Males, 1280; 
females, 1103; total 2383. At the ratio 
of five to one the population would be 
nominally 11,915 instead of 11,540. But 
the fact is unimportant. The diflference 
is only one of degree. At either figure 
the population so calculated would be 
fictitious. In reality it is no doubt less 
than 7,000. 

7. The Act of Assembly referred to 
is that of 20th May, 1921, P. L. 976. 
Under a unique form of title hereinafter 
mentioned, it was a re-enactment of a 
section of the Borough Code of 191 5, 
with a proviso added authorizing any 
salary not to exceed $2,000, in boroughs 
where the population "calculated as 
aforesaid shall exceed 10,000." 

The calculation "aforesaid" is at the 
ratio of 5 to i of the registered electors, 
because it had been so written in that 
part of the 191 5 Act which was re-en- 
acted verbatim: Sec. 7, Art. II, Chap. 7, 
Act 14th May, 1915, P. L. 312. 

Hence the contention on part of the 
burgess that the ordinance is strictly 
within the terms of the statute; that 
council's discretion in the matter is 
measured only by those terms; and 
therefore is subject to no review. 

8. As to the quantum meruit, so to 
speak, the fact appears by his own ad- 
mission that his public functions have 
never interfered in any way with his 
daily attendance to the duties of his pri- 
vate employment at the monthly salarv' 
of $152. It is quite apparent how that 
can be so. The council meets regularly 
once a month, but always in the evening. 
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Its output of legislation last year 
amounted to nine ordinances including 
this salary raiser. In 1920 there were 
only seven. Other than alleged oral re- 
ports, none of which was deemed worthy 
of record in any form, it is not claimed 
that any official communication was ever 
made to council by the burgess. 

On the score of judicial proceedings, 
it appears that 1921 netted two. The 
same is true of 1920. The largest num- 
ber to be found in any year was twenty- 
three; but these included complaints of 
private trespass and various other mat- 
ters as to which the burgess can lay no 
claim of jurisdiction. 

9. If comparison be made with the 
salary paid in other municipalities of 
this county he would seem to have been 
at no disadvantage, as will appear by 
reference to the following statistics : 

City Population Salary 

Carbondale .. .18,640 (Mayor) $1,200.00 

Boroughs. 

Archbald 8,603 300.00 

Blakely 6,564 400.00 

Dickson 1 1,049 700.00 

Dunmore 20,250 800.00 

Old Forge ...12,237 600.00 

Olyphant 10,230 600.00 

Taylor 9,876 750.00 

Winton 7j5^3 600.00 

The fact is noted, however, that in 
Archbald, Dimmore and Olyphant, for 
the term beginning this year, there has 
been an increase to $600, $1,200 and 
$1,800, respectively; though in the case 
of Olyphant the ordinance is under at- 
tack. 

10. On the merits therefore the con- 
clusion is warranted, and it is accord- 
ingly so found, that fifty dollars a month 
would amply compensate the burgess of 
Throop for all and singular his official 
services; and that the salary allowed by 
the ordinance in question is nothing 
more than a grevious waste of the bor- 
ough's finances. 

The facts are believed to warrant the 
following. 

CONCLl'SIONS OF LAW 

I. The jurisdiction invoked is that 
conferred by the Borough Code of May 
T4th, 1915, P. L. 312, Chap. VII, Art. i, 
Sec. 9 (p. 303). 



In effect this provides for complaint 
to the court of quarter sessions "by any 
person aggrieved in consequence of any 
ordinance," etc. 

2. The provision serves to oust the 
jurisdiction therefore exercised in equity 
in like cases; and to substitute therefore 
a legal remedy. Hence the scope of the 
jurisdiction and the measure of relief to 
be afforded at law must be practically 
equivalent to that in equity which it was 
intended to replace. 

3. Being a resident taxpayer of the 
borough, complainant is one who could 
have sued under the former jurisdiction 
by bill in equity for the matters com- 
plained of. He must therefore be deem- 
ed "a person aggrieved" within the 
meaning of the statute. It follows that 
defendant's objection to his right in that 
behalf is without merit. 

4. In view of the extension of the 
elective franchise to women in the mean- 
time, the retention of the former ratio of 
5 to I in the amendment is persuasive 
of an inadvertence. But the courts arc 
powerless to vary its unequivocal mean- 
ing on that supposition. Being free 
from ambiguity it must be taken to mean 
what it says. 

5. Therefore, at its own pleasure 
coimcil was at liberty to adopt either the 
figures shown by the federal census, or 
those derived by calculation at the ratio 
of 5 to I of the registered electors, as a 
means of determining the population, 
even though the disparity is so irrecon- 
cilable as to shock one's conscience, be- 
cause as so calculated, the yield is pure- 
ly fictitious and several thousand in ex- 
cess of the actual population. Hence, it 
is not apparent how the ordinance can be 
open to eflfective attack for abuse of 
council's discretion. 

8. The objection to the amendment, 
however, on constitutional grounds is 
well taken. It is void for dcrective title. 
The purpose therein announced is not 
only to amend, but also to repeal a given 
section of the Code. That can in no 
sense be deemed a clear expression of 
any legislative purpose. To the contrary 
thereof it is hopelessly confusing. It 
could only lead to an inquiry into the 
body of the Act, if at all, in relief of 
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one's sense of bewilderment. That 
doesn't satisfy the constitutional man- 
date : Const. Sec. 3, Art. IIL 

decrkh; 
The ordinance complained of is ac- 
cordingly adjudged to be null and void. 
The parties to be further heard if any 
attempt be made by the borough officials, 
or any of them, to put it into effect. 



c. p. of 



York Co. 



Keefer v. Spahr 



Pleading and practice — Affidavit of 
defense in trespass — Counter claim in 
trespass. 

A counter claim can not be introduced in 
an action for damages resulting from negli- 
gence. 

Where the defendant in an action for dam- 
ages resulting from negligence filed an affi- 
davit of defense setting up a counter claim 
for damages resulting from negligence in the 
.sanne occurance on which the plaintiff's ac- 
tion wa.s based, and endorsed thereon a 
notice to the plaintiff to reply thereto within 
fifteen days, it was Held: That the defend- 
ant can not set up a counter claim in said 
action, and that the notice to the plaintiff 
to reply to the defendant's claim must be 
stricken off. 

Motion to strike off part of the affida- 
vit of defense in James F. Keefer and 
Karl Keefer, a minor, by his father and 
next friend, James F. Keefer, vs. Charles 
M. Spahr, No. 27 January Term, 1922, 
in the Court of Common Pleas of York 
County, Pa. Motion allowed. 

Samuel Kurtz, for motion. 

Jacob E. Weaver and E. A. Arm- 
strong, contra. 

Koss, J., June 12, 1922. — The plain- 
tiff""^ in the above named case brought 
their action in trespass against the above 
named defendant, and served their state- 
ment as provided by the Practice Act of 
191 5. The statement showed that the 
action was brought in trespass for the 
recovery of damages for alleged personal 
injuries to plaintiff's son, the above 
named Carl Keefer; which injuries, as 
alleged in the statement, were occasion- 
ed in a collision between the plaintiff's 
bicycle and defendant's automobile; 
which collision, the plaintiff alleges, was 



caused by the defendant operating his 
said automobile in **a careless and negli- 
gent manner, and at an excessive rate of 
speed, and in violation of the laws of 
the State of Pennsylvania regulating the 
movement and speed of motor vehicle 
upon a public highway." 

The defendant filed his affidavit of de- 
fence, replying to the allegations con- 
tained in the plaintiff's statement, and 
claiming damages in an amount of fifty 
dollars and forty-five cents, for damages 
done to his automobile by the alleged 
collision which he claims was occasioned 
by the carelessness of Carl Keefer, one 
of the plaintiffs. This affidavit of de- 
fense was endorsed as if it were a state- 
ment of claim or counter claim, and 
served on the plaintiff's attorneys, ap- 
parently under the provisions of the 14th 
section of the "Practice Act of 1915," 
which would, if the law sanctions such 
practice, require a reply from the plain- 
tiff' under the provision of the 15th sec- 
tion of said "Practice Act of 1915." 

The plaintiff, therefore, comes into 
court with the petition which occasions 
this inquiry and consequent ruling. 

The petitioners practically relate the 
foregoing review of the case and "move 
the court to strike from the record, un- 
der vSection 21 of the Practice Act of 
19 1 5, defendant's said affidavit of de- 
fense, or so much thereof as relates to 
an alleged set-off or counter claim 
against petitioners" (the plaintiffs in this 
case) "and to strike off the notice en- 
dorsed thereon for the following rea- 
son*^, to wit: 

1. "That said affidavit of defense 
does not conform to the provisions of 
the Practice Act of 191 5, P. L. 483, pro- 
viding for the filing of affidavits of de- 
fense in actions of trespass. 

2. "That the said Practice Act of 
191 5 makes no provision for the plead- 
ing of a set-off, and makes no provision 
for the endorsing thereon of a notice to 
a plaintiff in an action of trespass, to re- 
ply thereto within fifteen days from the 
date of service thereof. 

3. ""That the defendant fails to aver 
in his said affidavit .of defense against 
which of your petitioners his said set-off 
or counter claim is filed." 
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The Practice Act of 1915 does not re- 
quire an affidavit of defense in a trespass 
case for the recovery of damages for an 
alleged tort. But, if a defendant to such 
an action desires to file an affidavit of 
defense thereto, there is nothing in the 
law to prevent it. When, however, a 
defendant undertakes to embody in his 
affidavit of defense a set-off or counter 
claim against the plaintiff and force a 
reply to it, he goes beyond the limit of 
any law in Pennsylvania that we know 
of. It is true that the case of Shoe- 
maker vs. Myers, reported in 30 D. R., 
240, and cited by defendant's counsel, 
decided that, ''Although the Practice Act 
of 191 5 does not provide for the setting 
up of a counter claim in trespass, such 
claim may be filed where it arises out of 
the same transaction," but, as we view 
the law of Pennsylvania, defendant can 
only avail himself, in pleading a counter 
claim, if his counter claim or set off, 
sounds in contract. Chitty's Pleadings, 
Vol. I, pages 486 and 487, says: "With 
respect to the nature of the demands to 
be set off against each other, it is observ- 
able that the statutes only speak of mu- 
tual debts ; therefore, the demand as well 
of the plaintiff as of the defendant must 
be a debt, and a set-off is not allowed 
in actions for torts, as upon the case, 
trespass, replevin, or detinue." The 
only actions in which a set-off is allowed 
are assumpsit, debt, and covenant, for 
non-payment of money, and for which 
an action of debt or indebitatus assump- 
sit might be sustained, or where a bond 
in a penalty is given for securing the 
payment of money or an annuity, or at 
least stipulated damages. This seems to 
be practically the doctrine which the 
courts of Pennsylvania retain, as an- 
nounced by the decisions of the Su- 
preme Court. **The Defalcation Act of 
1705 does not authorize the admissions 
of proof of damages arising from a 
technical tort:" Ahl vs. Thoads, et al., 
84 Pa., 319. 

"By Pennsylvania practice, as under 
the practice generally, a defendant can 
only avail himself, under a counter 
claim, of a claim sounding in contract :" 
Dusham vs. Benedict, 120 U. S. 630 (7 
S. C. 696). In that case, Mr. Justice 
Gray, in delivering the opinion of the U. 



S. Supreme Court, said: (See Supreme 
Court Reports, Vol. 7, page 699) "The 
Courts of Pennsylvania, having original- 
ly had no jurisdiction in equity, have 
always allowed equitable defenses in ac- 
tions at law, imder what is there known 
as a 'plea of payment with leave'; that 
is to say, with leave to prove a special 
matter." (citing many Pennsylvania au- 
thorities.) "And the practice was long 
ago recognized and acted on by Mr. Jus- 
tice Washington, in Circuit Court; Lat- 
apee vs. Pecholier, 2 Wash. C. C. 180, 
184; Webster vs. Warren, lb. 456, 458." 
See Heck vs. Sherner, 4 S. & R., 249. 

The Justice then says: "The distinc- 
tion between the right of equitable de- 
fence or recoupment, independent of any 
statute, which may arise even out of a 
tortuous act of the plaintiff immediately 
connected with the contract sued on, 
and by which the defendant can do no 
more than defeat the plaintiff's claim, in 
whole or in part, and the right of count- 
er claim under the statute, which can be 
based only on contract and by which the 
defendant may not only defeat the plain- 
tiff's action, but recover an affirmative 
judgment against him — has been clearly 
brought out in the judgments of Chief 
Justice Tilghman." In the case of Hunt 
vs. Gilmore, 59 Pa., 450, it was decided 
that, "The Pennsylvania Act of 1705 
(defalcation) was before the British sta- 
tute of set-off, . . . and is more com- 
prehensive." "Unliquidated damages 
arising ex contractu, from any bargain, 
may be set off under the Pennsylvania 
Defalcation Act, whenever they are cap- 
able of liquidation by any known legal 
standard." Mr. Justice Sharswood, in 
delivering the opinion of the Supreme 
Court, in the last mentioned case (Hunt 
vs. Gilmore), on page 452, says: "When 
damages arise from a tort, they certain- 
ly cannot be allowed." So the law an- 
nounced in Chitty's Pleadings, hereinbe- 
fore quoted, seems to be that which is 
adhered to by the Pennsylvania courts. 

The present action is an action of 
trespass on the case, based upon the al- 
leged tort of the defendant, and the de- 
fendant's alleged set-off is of the same 
nature and is governed by the same 
rules of pleading. This manner of prac- 
tice is not authorized by the Practice 
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Act of 191 5, and we know of no reason 
in law or equity that would allow or 
sanction such a practice in pleading. 

It is our opinion that the claim of set- 
off made by defendant in his affidavit of 
defense should be discarded by the plain- 
tiffs, in so far as any formal answer is 
demanded, and that the demand for an 
answer or replication made by defendant 
on the back of his affidavit of defense 
be stricken off. 

This ruling shall not affect the de- 
fendant's rights in offering such evidence 
at the trial as may be within his legal 
or equitable rights. 

And now, June 12th, 1922, the rule is 
made absolute. 



O. C. of Schuylkin Co. 

Morgalis's Estate 



Practice, O. C. — Guardian and ward — 

Stepfather not proper guardian, 

A stepfather should not be appointed 
guardian of his wife's child by a former hus- 
band, in the absence oC special circum- 
stances. 

Petition for appointment of guardian. 

A. C. Nowakpski, for petition. 

Wilhelm, P. J., March 6, 1922.— This 
is the application of Violet Morgalis, by 
her next friend, Antosia Matalavage, 
formerly Antosia Morgalis, mother of 
Violet Morgalis, for the appointment of 
Victor Matalavage, husband of the 
mother of the minor, and whose relation 
to the minor is that of stepfather, as 
guardian of Violet Morgalis. 

Previous to the passage of the Fidu- 
ciaries Act of June 7, 191 7, P. L. 447, 
the policy of the courts in this State was 
to refuse the appointment of a parent as 
guardian of the minor, and, in some in- 
stances, the courts declined to appoint 
those who stood in a parental relation to 
the minor. This practice of the courts 
was regarded as being so salutary that 
the Fiduciaries Act of 191 7 excluded 
parents as being eligible as guardians for 
their children, because it was believed 
to be contrary to the policy of the law, 



and because near relatives are objection- 
able as guardians, the reason therefore 
being that affection and influence lead to 
breaches of trust and other evils. 

It is possible that, in certain circum- 
stances, one bearing a parental relation 
may properly be appointed a guardian, 
but the reason for the appointment of 
persons of close relationship to the min- 
or ought to be such as would satisfy the 
court that the best interest of the minor 
would be served by such an appointment. 

In the case at bar, no satisfactory rea- 
son has been presented for the appoint- 
ment of a stepfather as guardian of this 
minor, and it should be refused. 

The petition is dismissed. 



C. P. of Luzerne Co. 

Fillmore Dress Co. v. Steiner 
& Pressel 



Sales — Act 1915 — Defective goods — 
Affidavit of defense — Single sale in this 
State from outside firm. 

An individual carrying on a business out- 
side this Commonwealth under an assumed 
name, that is, under a firm name different 
from the name of the plaintiff in suit for 
groods sold and delivered, would not neces- 
sarily come within purview of Act of 1917, 
P. L. 645, because of a single sale within 
this State, nor would such situation of it- 
self be sufficient to prevent judgment. 

An affidavit of defense reciting that goods 
did not correspond with the sample, where 
goods are received and retained, should spe- 
cifically state defections, and set forth dam- 
ages claimed as resulting from breach of 
implied warranty, as credit against the con- 
tract price. 

Rule for judgment for want of suffi- 
cient affidavit of defense. Rule absolute, 
with leave, &c. 

Reynolds & Reynolds, for plaintiff. 

M. S. De Pierro, for defendants. 

McLean, J., May 15, 1922. — The suffi- 
ciency of the affidavit of defense de- 
pends upon paragraph 4 thereof, as fol- 
lows : 

"Fourth. The defendants deny the 
allegation set forth in the fourth para- 
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graph of plaintiff's statement. They 
deny that they owe $86 for merchandise 
sold and delivered to them as averred in 
this paragraph, and as fully shown by 
plaintiff's book of original entries, a true 
and correct copy of which is attached to 
plaintiff's statement. The defendants 
aver that the merchandise delivered to 
them by the plaintiff company was of 
an inferior grade of merchandise and 
not salable; that the merchandise deHv- 
ered to defendants by plaintiff, and for 
which this action is brought, was not as 
per sample shown by plaintiff to Samuel 
Pressel of Steiner & Pressel, at the time 
the contract was entered into for the 
^ale of the merchandise; that the mer- 
chandise delivered to defendants was not 
the same merchandise as ordered by the 
defendants, and that the plaintiff com- 
pany was immediately notified thereof 
by letter from the defendants." 

The defendant admits delivery and has 
retained the goods, but avers that he 
notified plaintiff by letter that the goods 
delivered did not correspond to the sam- 
ple in quality. 

The acceptance and retention of the 
goods after notice given of the defects, 
will not preclude the buyer from setting 
up against the seller the breach of war- 
ranty by way of recoupment in diminu- 
tion or extinction of the price. 

It was not sufficient for defendant to 
merely deny that the goods delivered 
corresponded with sample in quality, but 
it was his duty to set forth specifically 
in what respects the goods were defec- 
tive, and further having received and re- 
tained the goods, to set forth the dam- 
ages resulting from the breach of the 
imi)]ie(i warranty as a credit against the 
contract price as provided in Sales Act 
1915, Section 6(;, par. i,-(a), and Sec- 
tion 69, par. 7. 

The affidavit of defense raises the 
sufficiency of plaintiff's statement in 
that plaintiff manifestly from the record 
conducts business under an assumed 
name, and has not averred a compliance 
with the Act of 1917, P. h. 645. 

From the statement filed, plaintiff, X. 
Rabinowitz, is conducting a business un- j 
der the trade name of Fillmore Dress | 
Company at 127 West 25th street, Xew| 
York City. We are not prepared to say 
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that an individual carrying on business 
outside of this Commonwealth under an 
assumed name, comes within the pur- 
view of the above Act because of a 
single sale within this State, and that 
this *is a sufficient reason to prevent 
judgment. 

Rule for judgment absolute unless de- 
fendant files a supplemental affidavit of 
defense supplying the necessary aver- 
ments, as above indicated, within fifteen 
days. 



O. C. of AHegheny Ca 

CarrolFs Estate 



Insolvent estates — Distribution — Pre- 
ferred claims — Order of preference — 
Claim of Commonwealth for mainten- 
ance— Claims of municipal hospital and 
nurse— .let of June i, 191 5, and Fidu- 
ciaries Act of 19 17. 

The Act of June 1, 1915, P. L. 661. 
which srives preference to claims of the 
(Commonwealth for maintenance of persons 
in State institutions, is not repealed by the 
Fiduciaries Act of June 7, 1917, P. L. 447, 
providing: that debts due the Commonwealth 
shnll be paid Xns^t. 

Under the Act of June 1. 1915, P. L. 
661, at the audit of an insolvent decedent's 
estate, the claim of the Commonwealth for 
maintenance of decedent in a State hospital 
was ffiven preference over the claim of a 
nurse for services prior to decedent's re- 
moval to the State institution. 

A municipal hospital's claim against an 
insolvent decedent's estate has no preference, 
and must share with greneral creditors pro 
rata. 

Audit and di.stribution. 

Ed. B. Scull, for accountant. 

George Weil, for Commonwealth. 

Miller, P. J., Dec. 2^. 1921.— The 
question is the priority, if any, as be- 
tween three several claims, the respec- 
tive amounts of which are not disputed, 
the balance not being sufficient to pay all 
the claims in full. 

The Commonwealth of Pennsylvania's 
claim is for $162.50, covering payments 
made by it to the Mayview Hospital of 
the city of Pittsburgh for the care and 
maintenance of the decedent there. The 
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Mayvievv Hospital of the city of Pitts- 
burgh presents a claim in a like amount 
for said period and for said services. 

Anna B. Carroll presents a claim for 
$1529.70 for care, maintenance, medical 
attention, etc., paid by her for the de- 
cedent while at Dixmont Hospital prior 
to her removal to May view. 

Section 6 of the Act of June i, 191 5, 
P. L. 661, provides that claims of the 
Commonwealth for maintenance of per- 
sons confined in the various institutions 
of the State shall, on distribution, take 
precedence after other claims which by 
law now have a preference, and before 
the claims of general creditors. Under 
this act the claim of the Commonwealth 
has precedence and must first be paid in 
full. It is urged, in this connection, that 
the Fiduciaries Act of June 7, 191 7, P. 
I^. 447, providing that debts due the 
Commonwealth shall be paid last, super- 
sedes the Act of 1 91 5, above set forth. 
This view cannot be sustained. The Act 
of 1917 is a re-enactment of the Act of 
1834, and relates to the postponement of 
the Commonwealth's claims as last to be 
paid to tax due from an estate, where 
such a tax is assessable. The Act of 
JQ^S^ which is a special act, is not re- 
pealed by the Act of 1917 by direc;^ re- 
ference, and cannot be said to be repeal- 
ed under the general clause repealing 
acts inconsistent therewith. 

There is no preference given to the 
claim of the Mayview Hospital of the 
city of Pittsburgh, such as is distinctly 
provided for in reference to the claims 
of the Commonwealth. In the absence 
of any such specific preference, it must 
follow that the claim of the Mayview 
Hospital of the City of Pittsburgh must 
l>e treated as a common debt, and, there- 
fore, it must share with the other claim 
pro rata. Let the decree be prepared 
accordingly. 



C. P. of Snyder Co. 

Stahlnecker v. Stahlnecker 



Judgment — Decedents* estates — Revi- 
val of judgments against estates of de- 
cedents. 

A judgment which is not a lien on the real 



estate of a decedent by entery or revival, 
within five years of the death of the deced- 
ent, can not be revived by scire facias issued 
more than one year after the date of the 
death of the decedent. 

Motion to quash writ of scire facias to 
revive a judgment against decedent's 
estate. Motion allowed. 

H. H. Grimm, Esq., for the Writ. 

^l. F. Gilbert, Esq., Contra. 

Potter, P. J., April 25, 1922. — This is 
a writ of scire facias issued out of the 
Court of Common Pleas of Snyder 
County to revive Judgment No. 24, of 
December Term, 1902, in which David 
Stahlnecker is the plaintiflf, and Aaron 
Stahlnecker is the defendant. 

Aaron Stahlnecker died on the i6th 
day of October, 191 8, and no adminis- 
tration of his estate has been had up to 
the present time. The praecipe for the 
writ of scire facias is dated February 
2nd, 1922; the writ of scire facias is 
dated the same day, and was served upon 
J. E. Stahlnecker and upon Carrie 
Moyer on the 4th day of the same 
month, by the sheriff of Allegheny 
County on the 14th day of the same 
month. 

The Fiduciaries Act of 191 7, P. L. 
447, Section 15, clause "f," provides as 
follows: "Ju^^^'^^^ts which were not 
Hens on the real estate of the decedent 
by entry or revival, by due process of 
law, witliin five years prior to the death 
of such decedent, shall not be revived 
as leins of record against real estate by 
the death of the' defendant, but shall 
rank and be treated simply as ordinary 
debts not of record; and the Hen thereof 
shaU be continued, after the expiration 
of one year from the decease of such 
debtor, only by a writ of scire facias to 
revive, issued within one year after the 
death of the decedent, indexed as pro* 
vided in clauses (a) and (d) of this 
section, and duly prosecuted to judg- 
ment ; and then to be a lien only for the 
period of five years, unless the same be 
revived by writ of scire facias as provid- 
ed in clause (a) of this section." 

Aaron Stahlnecker died on the i6th 
day of October, 191 8. The year during 
which the writ of scire facias might have 
issued expired on the i6th day of Octo- 
ber, 191 9. It is plainly seen that this 
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writ of scire facias is over two years too 
late, and will have to be quashed. 

An administration could have been 
raised, if necessary, in order to expedite 
matters, and the Act hereinbefore cited 
states how it can be done. 

And now, to wit, April 25th, 1922, the 
writ of scire facias is over two years too 
ed, the costs incident to it to be paid by 
the use plaintiff. 



c. p. of 



LAckawanna Co. 



Appeal of Ford Motor Co. 



Mercantile tax — Manufacturing cor- 
poration — Distributing stations — Tax on 
sales — Classification — Interstate com- 
merce — Act of May 2, i88p. 

A foreigrn corporation duly authorized to 
transact business in the state of Pennsylva- 
nia, while liable under the Act of May 2, 
1889, for the wholesale mercantile tax upon 
articles both sold and delivered at a branch 
within the state, is not liable for tax upon 
contracts secured by such branch agency in 
territory under its jurisdiction where such 
business is interstate commerce, or where 
the situs of the merchandising- is not at such 
branch agency, or where the goods do not 
reach a place of rest within the state of 
Pennsylvania between the plac€ of manu- 
facture and the delivery to the customer, 
the branch having merely received and 
transmitted the orders and collected and re- 
mitted the proceeds of the saie but not han- 
dled the goods. 

Appeal from board of appeals from 
assessment of mercantile appraiser. As- 
sessment modified. 

Knapp, O'Malley, Hill & Harris, for 
appellant. 

A. A. Vosburg, contra. 

Edwards, P. J., January 13, 1922. — 
The assessment in this case was made by 
•the appraiser upon the basis of a volume 
of business of $4,775,800; and at the tax 
rate of one mill as fixed by law the as- 
sessment amounted to $2,387.90. Some 
of the figures as to the volume of busi- 
ness, according to the calculation of the 
appraiser, must have been estimates only, 
because the evidence shows that the total 
of the business for the year 1920 
amounted to $5,703,178.18. This dif- 
ference is of no moment in the consider- 
ation and adjudication of this case. 



It is agreed by the parties that an ap- 
peal was made to the board of appeals, 
consisting of the mercantile appraiser 
and the county treasurer, resulting in a 
refusal by the board to change the as- 
sessment, and that the appeal now before 
the court is from the decision of the 
board. 

The items constituting the business 
done by the Scranton branch of the Ford 
Motor Company during the year 1920 
are divided into four classes. The first 
class (as to which there is no dispute), 
includes total sales made by the branch 
in Scranton, where the delivery of the 
goods was made to dealers within the 
state of Pennsylvania. These ^ales 
amounted to $536,132.31. The other 
three classes of items, which are the sub- 
jects of controversy in this case, are the 
following : 

Total sales made and delivered by the 
Scranton branch to dealers outside the 
state of Pennsylvania, the delivery not 
having occurred within Pennsylvania 
$138,706.60. 

Total sales of goods delivered for the 
Scranton branch by other branches of 
this company to dealers within the state 
of Pennsylvania, the goods not having 
reached a place of rest within the state 
of Pennsylvania between the place of 
manufacture and the delivery to the cus- 
tomers, this branch having merely re- 
ceived and transmitted the orders and 
collected and remitted the proceeds of 
the sale but not handled the goods $4,- 
125,642.06. 

This amount, however, is divided as 
follows : 

Goods shipped from factories outside 
of Pennsylvania, $2,616,977.95 ; goods 
shipped from the Pittsburgh factory^, 
$1,508,664.11; total, $4,125,642.06. 

Total sales of goods delivered for the 
Scranton branch by other branches of 
the company to dealers outside of the 
state of Pennsylvania, the goods not 
having reached a place of rest within 
the state of Pennsylvania between the 
place of manufacture and the delivery 
to the customer, the Scranton branch 
having merely received and transmitted 
the orders and collected and remitted 
the proceeds of the sale, but not handled 
the goods, $902,697.21. 

Frorn the evidence in this case it ap- 
pears that the Ford Motor Company is 



Digitized by 



Google 



YORK LEGAL RECORD 



67 



a Delaware corporation, duly authorized 
to transact business in Pennsylvania. Its 
main office and principal factory are 
located near Detroit, Michigan, although 
it maintains factories at a number of 
other places, including one at Pittsburgh 
and one at Philadelphia, in Pennsylva- 
nia. The company maintains at Scran- 
ton, Pennsylvania, a branch which is a 
store or warehouse within the meaning 
of the Act of May 2, 1899 (P. L. 184) ; 
and the company does not deny its liabil- 
ity to pay the wholesale mercantile tax 
upon articles both sold and delivered 
from a point of rest at this branch to 
dealers within Pennsylvania. This class 
of articles has been already referred to; 
the sales thereof in 1920 amounting to 
$536,132.31, and the tax being $271.07. 
Under the law the company is clearly 
liable for this tax. Nevertheless, it is 
proper to state, in this connection, that 
this class of business conducted by the 
Scranton branch constitutes a very small 
proportion of its business, the; maintain- 
ing of a store or warehouse being merely 
incidental to a larger purpose, viz., the 
management of a sales organization. 
The main business of the Scranton 
branch is the sale of automobiles and 
tractors which are manufactured by the 
Ford Motor Company in its various 
shops or factories. The branch does not 
sell automobiles, etc., bought from other 
manufacturers. It is a sales agency 
merely. The territory under the juris- 
diction of the Scranton branch includes 
certain counties in northeastern Pennsyl- 
vania, together with four or five coun- 
ties in the state of New York. The 
method of conducting the business is as 
follows : 

At the beginning of the calendar year 
each dealer enters into a contract with 
the company specifying the number of 
cars he desires to purchase. This num- 
ber is divided by twelve, and the dealer 
agrees to take delivery and pay each 
month for one-twelfth of his yearly es- 
timate. The transaction constitutes an 
absolute sale to the dealer. The general 
procedure is to ship a car with a sight 
draft and a bill of lading attached, and 
before the dealer gets the car he pays 
for it, and as soon as he takes delivery 
of the car it belongs to him. The Scran- 
ton agency, in the territory under its 
jurisdiction, secures contracts, collects 



the money when occasion requires, and 
remits the same to the company at or 
near Detroit. The manager of the agen- 
cy is under salary. The cars are shipped 
direct to the dealers. None are shipped 
to the so-called branch or agency. 

In a brief way we shall refer to the 
propositions which are material in the 
consideration of the present appeal. 

1. The Scranton branch of the ap- 
pellant company has no store or ware- 
house from which automobiles and trac- 
tors are sold and delivered to customers. 

The mere statement of this proposi- 
tion ought to be sufficient without any 
extended discussion. It is true that the 
Scranton branch secures contracts with- 
in the territory under its jurisdiction, 
but it handles none of the goods covered 
by the contracts. The question is ex- 
tensively discussed in the case of Atlan- 
tic Refining Co. v. Van Valkenburg, 265 
Pa., 456; and in the case of Pittsburgh 
B. & B. Co.'s Mercantile Tax, 38 Pa. 
Super. Ct, 121. It has already been 
stated that the appellant does not ques- 
tion its liability for the tax due on the 
articles sold by the branch agency in 
the warehouse in Scranton. These arti- 
cles are the only goods actually received 
and sold by the agency, in the territory 
under its jurisdiction. 

2. The other classes of business are 
exempt from taxation in Lackawanna 
county for the reasons hereinafter 
stated : 

(a) Goods shipped from Scranton to 
New York customers to the amount of 
$138,706.60, because such business is in- 
terstate commerce. 

(b) Goods shipped from factories 
outside of Pennsylvania directly to 
Pennsylvania customers to the amount 
of $2,616,977.95, because such business 
is interstate commerce, and because the 
situs of the merchandising is not in 
Lackawanna county, Pennsylvania. 

(c) Goods shipped from the Pitts- 
burgh factory directly to customers in 
Pennsylvania to the amount of $1,508,- 
664.11, because the situs of the mer- 
chandising of such articles is at Pitts- 
burgh and not in Lackawanna county, 
Pennsylvania. 

(d) Goods shipped from other 
branches directly, to New York custom- 
ers amounting to $902,697.21, because 
such business is interstate commerce, 
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and because the situs of the merchandis- 
ing of these goods is not in Lackawanna 
county, Pennsylvania. 

It should be noted that the goods men- 
tioned in classification (c) were deliver- 
ed directly from the Pittsburgh factory 
to customers in Pennsylvania and did 
not come to the store or warehouse in 
Scranton, or to any other place of rest 
in Pennsylvania between the Pittsburgh 
factory and the customers, the merchan- 
dising and the breaking of bulk not hav- 
ing occurred in Lackawanna county. 
This argument applies with equal force 
to the $2,616,977.95 item, being goods 
delivered from without the state directly 
to customers within the state; and to 
the $902,697.21 item, being for goods 
delivered from other states. However, 
these two items of business are inter- 
state commerce, and under the decisions 
are not the subjects of taxation under 
the Act of May 2, 1899, P. L. 184. 

There are many cases in which the 
elements constituting interstate com- 
merce are discussed so far as taxation 
is concerned. Appellant refers to the 
case of the Crew Levick Co. v. Penn- 
sylvania, 245 U. S., 292. Mr. Justice 
Pitney used the following language: 

"It (the tax) bears no semblance of 
a property tax, or a franchise tax in a 
proper sense ; nor is it an occupation tax 
except as it is imposed upon the very 
carrying on of business of exporting 
merchandise. It operates to lay a direct 
burden upon every transaction in com- 
merce by withholding for the use of the 
state a part of every dollar received in 
such transactions. That it applies to 
internal as well as external commerce 
cannot save it. That portion of the tax 
which is measured by the receipts from 
foreign commerce necessarily varies in 
proportion to the volume of that com- 
merce and hence is a direct burden on 
it." 

That the Crew Levick case involved 
the question of tax on foreign commerce 
makes no difference, because as the 
learned justice, after citing numerous 
cases says : **Most of these cases related 
to interstate commerce, but there is no 
difference between this and foreign com- 
merce so far as the present question is 
concerned." 

It is not necessary to discus?! the many 
cases cited in the briefs on both sides. 



We are satisfied that the contention of 
the appellant must prevail. 

Now, January 13, 1922, the appeal of 
the Ford Motor Company is sustained, 
and the assessment and appraisement of 
wholesale license tax in the Sixteenth 
ward of the city of Scranton is reduced 
to $536,131.31, the tax being fixed at 
$271.07 plus the fees of the appraiser 
and county treasurer. 



c. P. of 



Allegheny Co. 



Chencheck et aLv. Kissling 



icjence — Rule of the road — De- 



fendants truck on wrong side — Plain- 
tiff's rights and duty. 

Plaintiff, riding: a bicycle on the right side 
of .the road, was not compelled to get off 
the road and out of the way of defendant's 
truck which was approaching him on the 
same side. Plaintiff had a right to antici- 
pate that Ihe truck would cross over to its 
proper place and when the defendant did 
not do so, plaintiff was not guilty of contrib- 
utory negligence. 

Motion ex parte defendant for judg- 
ment non obstante veredicto. Motion 
refused. 

H. Fred Mercer, for plaintiflF. 

Duff, Marshall & Davis, for defend- 
ant. 

Before Ford, Drew and Stone, JJ. 

Stone, J., March 3, 1922. — On the 
28th of June, 1919, Walter Chencheck, 
a miner, was riding a bicycle on one of 
the public highways of the county. He 
was on the extreme right hand side. 
The defendant was operating a truck 
loaded with coal on the same side of the 
highway but the truck was being opera- 
ter in a different direction — that is to- 
wards Walter Chencheck. The latter 
anticipated, and properly so, that the de- 
fendant would cause his truck to swerve 
to his right, thereby placing him on the 
proper side of the road so far as he was 
concerned. The defendant failed to 
change the course of his truck, with the 
result that the truck and the bicycle col- 
lided and the boy, Walter Chencheck 
sustained injuries. 

Walter Chencheck could not go any 
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further to his right unless he got off of 
his bicycle or rode deliberately into a 
swamp. This he was not compelled to 
do. 

The question however, not only of the 
negligence of the defendant, which was 
admitted at the trial but also the contrib- 
utory negligence of the- boy, were ques- 
tions for the jury. 

There is no motion for a new trial 
and it follows that the present motion 
must be denied. 



c. P. of 



York Co. 



¥e< 



aron v 



-. Meads 



Practice — Assumpsit — Accounting — 
Partnership — Settlement of partnership 
accounts in assumpsit. 

Section II of the Practice Act of 1915, P. 
L. 483, which. In certain cases, authorizes 
the plaintiff in an action of assumpsit to ask 
for an account, is not applicable to the set- 
tlement of partnership accounts of more 
than one transaction. 

Becker v. Remove, 69 Pa. Super. Ct. 138, 
followed, and Miller v. Belmont P. & R. Co., 
268 Pa. 51, distin^ruished. 

Application by the plaintiff for an or- 
der on the defendant to render an ac- 
count of partnership matters, in the ac- 
tion of assumpsit of Thomas E. Fearon 
V. Clayton O. Meads, No. 83 April 
Term, 1922, in the Court of Common 
Pleas of Sork Counyt, Pa. Refused. 

Robert C. Fluhrer, for plaintiff. 

Samuel S, Laucks and John A, 
Hoober, for defendant. 

Wanner, P. J., August 14, 1922. — The 
plaintiff seeks to recover certain moneys 
alleged to be due him out of an unsettled 
partnership business, in which he and the 
defendant were formerly engaged, and 
he avers that he cannot ascertain or set 
forth in his statement, the precise amount 
so due him from the defendant because 
the latter has seized and withholds from 
him the books, papers, records and ac- 
counts of the said partnership business. 
He therefore prays the court to order an 
accounting of the firm business by the 



defendant under the provisions of sec- 
tion II of the Practice Act of 191 5, P. L. 
483, which section is as follows : 

"Section ii. If the plaintiff avers 
that the defendant has received moneys 
as agent, trustee, or in any other capacity 
for which he is bound to account to the 
plaintiff, or if the plaintiff is unable to 
state the exact amount due him by the 
defendant, by reason of the defendant's 
failure to account to him, the plaintiff 
may ask for an account." 

The defendant contends that said sec- 
tion of the Practice Act of 191 5 is not 
applicable to unsettled partnership ac- 
counts. It was well settled prior to the 
passage of said Act that at the common 
law, account render and not assimipsit 
was the proper form of action for the re- 
covery of moneys due on unsettled part- 
nership accounts, and section 18 of the 
Act of October 13, 1840, P. L. 1841, page 
7, regulated proceedings in this common- 
wealth in such action. 

Section 19 of the same act of assem- 
bly vested chancery powers in the Su- 
preme Court, the several district courts 
and the courts of common pleas of this 
commonwealth for the settlement of 
partnership accounts and provided that 
partners might proceed either by an ac- 
tion of account render at common law, or 
by a bill in equity to procure an account- 
ing. The right to an accounting as be- 
tween partners is also declared in section 
43 of the "Uniform Partnership Act" of 
March 26, 191 5, P. L. 18; Underdown 
V. Underdown, 270 Pa. 229. 

The Act of 1915, P. L. 483, is entitled 
"An Act relating to practice in the courts 
of common pleas in actions of assumpsit 
and trespass, except actions of libel and 
slander; prescribing the pleadings and 
procedure to be observed therein and 
giving the courts powers to enforce its 
provisions." This act has been held to 
relate to the actions of assumpsit and 
trespass as they existed at the time of its 
passage, and no subsequent legislation 
has consolidated the actions of assumpsit 
and account render, or expressly de- 
clared partnership moneys due on unset- 
tled accounts to be recoverable under the 
former. Neither has the statutory equi- 
table remedy been abolished or made 
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merely ancillary to the actions of as- 
sumpsit. It was held in Backer v. Re- 
mov, 69 Pa. Super. Ct. 138, that the ac- 
tion of assumpsit was not available, for 
the settlement of partnership accounts, of 
more than one transaction, and that 
therefore a counter claim for moneys due 
on unsettled partnership accounts, could 
not be set up by the defendant in an ac- 
tion of assumpsit because Section 14 of 
the Practice Act of 1915, limits such 
counterclaims to rights or claims for 
which an action of assumpsit would lie. 

This decision is authoritative and has 
been followed in subsequent lower court 
cases, viz. : Alexander v. Sieber, 50 Pa. 
Co. Ct. Rep. 18; Comerer v. Frakers' 
Admr., 29 Dist. Re]). 491 ; Masitis v. St. 
Vincent B. & P. Society, 44 Pa. Co. Ct. 
Rep, 289. 

The recent case of Miller v. Belmont 
P. & R. Co., 268 Pa. 51, has been cited 
as in conflict with Becker v. Remov, 
supra, but it will be observed that no 
partnership accounts were involved in 
Miller v. Belmont P. & R. Co. The pre- 
cise question decided there was, that in 
an action of assumpsit for the recover)^ 
of royalties on a patent the court could 
order an accounting by the defendant af- 
ter a verdict for the plaintiff, and an ap- 
peal therefrom was dismissed because the 
order itself was an interlocutory one, and 
therefore unappealable. No dissent with 
the ruling of the court in Becker v. Re- 
mov was indicated, and the Chief Jus- 
tice, in delivering the opinion, though 
sustaining the power of the legislature 
to authorize the use of an equitable rem- 
edy in aid of a common law form of ac- 
tion, expressly refrained from deciding 
whether or not it intended to do so, by 
the provisions of Section 11 of the Prac- 
tice Act of 1915. 

We fail to find in the above or any 
other appellate court case in Pennsyl- 
vania, any such qualification or reversal 
of the ruling of the court in Becker v. 
Remov., supra, as would justify this 
court in disregarding its authority. 

And now, to wit, August 14th, 1922: 
The plaintiff*s request for an order on 
the defendant, to render an account of 
the business of the partnership hereto- 
fore existing between them is hereby 
overruled and refused. 



C. P. of Northampton Co. 

Maiorana v. Sacchetti 



Cost of printing paper book — Appeal 
from taxation of costs. 

Under the Act of 27th of April, 1909, P. 
L. 263, the cost of printing the appellee's 
paper book for the Superior Court will be 
allowed; notwithstanding it is admitted that 
the appellee only sers^ed his book on appel- 
lant at the time of argument in that court. 

Rules of court are under the control of 
the court that made them. On a question 
of taxation of costs the prothonotary cannot 
penalize a party for a violation of the rules 
of the Superior Court. 

Appeal from the taxation of costs by 
the prothonotary. Appeal sustained. 

William Fackenthal, Esq., for the 
plaintiff. 

George W. Geiser, Esq., for the de- 
fendant. 

Stewart, P. J., June 5th, 1922. — This 
is an appeal from a taxation of costs by 
the prothonotary. The appellant's spe- 
cification of error is: "The prothonotary 
erred in sustaining the objection of the 
defendant to the plaintiff's cost of print- 
ing the paper book amounting to $30.00." 
It appeared that the defendant had taken 
an appeal to the Superior Court from a 
judgment in this court on a verdict in 
favor of the plaintiff which appeal was 
afftrmed in 73 Pa. Super. Ct, 510. Coun- 
sel for the plaintiff, the appellee in the 
Superior Court, neglected to serve his 
paper book on counsel for the defendant 
until the day the case was called for ar- 
gument in the Superior Court. Counsel 
for defendant stated that he moved the 
Superior Court to suppress the paper 
book because of the delay, but counsel 
for the plaintiff does not admit that such 
motion was made, and both counsel ad- 
mit that each argued the case in the 
Superior Court. Rule 31 of the Super- 
ior Court provides as follows: "When 
the appellant is in default according to 
these rules, he may be non-suited on 
motion; and when the appellee is in de- 
fault he will not be heard by the court 
except on the request of his adversary, 
and not then if his negligence has beoi 
gross." The record does not show that 
the Superior Court took any notice of 
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the default of appellee's counsel. The 
Act of 27th of April, 1909, Sec. i, P. L. 
263, provides : "In all cases, either in law 
or equity, wherein an appeal is taken 
from any judgment, decree, or order to 
the supreme or superior court, the party 
in whose favor the final decision is ren- 
dered shall be entitled to charge, and col- 
lect, from the losing party as part of the 
costs, such amount as shall have been ex- 
pended for printing paperbooks upon 
said appeal. The cost of printing the 
paper book of each party shall be taxed 
as costs, collectible by the attorney of 
record of such party in such appeal. 
Said amounts to be taxed and collected 
in the same manner as costs are now 
taxed and collected by law." The record 
of above case in the Superior Court 
reads as follows: "The assignments of 
error are overruled and the judgment is 
affirmed." That is the entry that is to 
be made when the Remittitur is received, 
and under above act plaintiff is entitled 
to recover the cost of printing his paper 
book. Rules of Court, unlike statutes, 
are under the control of the court that 
made them. It may suspend them in a 
particular case, and if there has been an 
abuse of discretion, that action can be 
reviewed by a higher court, but not by 
an inferior one. The prothonotary erred 
in penalizing plaintiff for a violation of 
the rules of the Superior Court by his 
counsel. The second objection is that 
the amount, $30.00, is too high. Upon 
the argument it was said that the paper 
book of plaintiff only contained a few- 
pages. We have referred to our files, 
and including the cover, there are thir- 
teen pages. Whether the charge of the 
printer is unreasonable depends upon 
matters of fact. In the first instance the 
affidavit of the attorney of record or the 
party to the bill as to items, is prima 
facie evidence of the accuracy of the 
bill : McWilliams vs. Hopkins, i Whar- 
ton, 274. That case has been followed 
in a number of taxation of costs cases 
in this county. This book was printed 
in war time, and printing rates were 
higher than usual. The charge for a 
book of above size was higher than for 
a very large book. However, if disput- 
ed, the proper cost of printing must be 
fixed by the prothonotary. 

And now, June 5th, 1922, the appeal 



of the plaintiff is sustained as to the de- 
fendant's liability for the cost of print- 
ing plaintiff's book, but the amount of 
same is referred to the prothonotary to 
be determined bv him. 



c. P. of 



Lancaster Co. 



T. Roberts Appel, Trustee v. 
I. W. Mecicley 



Husband and wife — Desertion — Pro- 
ceedings against real estate of absent 
husband — Judgments — Lien of — Acts of 
May 23, igoj, P. L. 227, April -?/, igog, 
P. L. 182, and July 21, ipij, P. L. 687. . 

While it may be conceded that a proceed- 
ing* against the real estate of an absent hus- 
band for the maintenance of his wife, un- 
der the Act of May 23, 1907 and its supple- 
ments, is a proceeding in rem, and also that 
it is a proceeding in equity and the doctrine 
of lis pendens applies, nevertheless the de- 
cree is not a lien from the date of the com- 
mencement of the proceedings as against 
judgments entered after such commence- 
ment but before the order was made and 
entered on the judgment index, where such 
judgments were for debts incurred before 
the commencement of the proceedings. 

Exceptions to schedule' of distribution 
of proceeds of sheriff's sale. 

Burt R. Glidden, George Kiinkel and 
Maurice R. Metzger, for exceptions. 

T. Roberts Appel, contra. 

Hassler, J., April 8, 1922. — The real 
estate of the defendant was sold by the 
sheriff of this county under the above 
execution. The sheriff reported a sched- 
ule of distribution of the proceeds of 
sale, as required by the Act of June 4, 
1 901, P. L. 357, to which exceptions 
were filed on behalf of Josephine Meek- 
ley, wife of the defendant, a lien cre- 
ditor. The first two exceptions are 
without merit and do not require consid- 
eration. 

The remaining exception raises the 
question of the correctnessr of the sched- 
ule as to the order in which the liens 
should be paid. The exceptant contends 
that the lien of her judgment or decree 
dates from October 22, even though it 
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was not entered on the judgment index 
until February 26, 1921, and that it 
should be paid out of the proceeds of 
sale before the liens entered after Octo^^ 
ber 22, 1920. The real estate, according 
to the return of the sheriff, was sold for 
$6,200.00. After deducting costs $6,- 
004.04 remained for the payment of the 
lien creditors. One judgment was en- 
tered prior to October 22, 1920, which 
amounts to $1,291.99. Five other judg- 
ments, aggregating more than the 
amount of the balance for distribution, 
were entered between October 25 and 
November 23, 1920. These are reported 
in the schedule to be paid before the lien 
of the exceptant. 

The contention of the exceptant that 
her lien dates from October 22, 1920, is 
based upon the following facts. On that 
day she filed a bill under the Act of 
May 23, 1907, P. L. 227, as amended by 
the Acts of April 2y, 1909, P. L. 182, 
and July 21, 1913, P. L. 687, to obtain 
support from the real estate of her hus- 
band who had deserted and failed to 
support her, and was absent from the 
Commonwealth. Service of the bill was 
made by publication as provided in the 
Act. On February 26, 1921, the bill was 
taken pro confesso, no answer having 
been filed. On March 19, 1921, a hear- 
ing was had as to the amount the 
exceptant should be allowed for her sup- 
port, and on April 16, 1921, the follow- 
ing order was entered : "Now, April 16, 
1 92 1, it is ordered that Isaac Walter 
Meckley pay to his wife, Josephine 
Meckley, the sum of five dollars a week 
from March 19, 1921, the date of hear- 
ing, and that the real estate of the de- 
fendant, Isaac Walter Meckley, in pur- 
suance of these proceedings, be bound 
in the sum of three hundred dollars to 
secure this order." Section 2 of the Act 
of May 23, 1907, under which the pro- 
ceedings were had, provides that, 
"WTienever a husband shall absent him- 
self from the Commonwealth, proceed- 
ings may be had against any property, 
real or personal, of said husband, nec- 
essary for the suitable maintenance of 
his wife, and the court may direct the 
seizure and sale or mortgage of sufficient 
of such estate as will provide the neces- 
sary funds for such maintenance, and 
service upon the defendant shall be made 



wherever he may be found, and so 
forth." 

It is contended that the decree in fav- 
or of the exceptant is a lien upon the 
real estate from the date of the com- 
mencement of these proceedings, be- 
cause the proceeding is in rem, and also 
because the doctrine of lis pendens ap- 
pHes to it. 

It may be conceded that the proceed- 
ing is in rem, and that under ordinary 
circumstances the decree obtained in a 
proceeding in rem dates from the attach- 
ment of the real estate. It may also be 
conceded that the doctrine of lis pendens 
applies, as it is a proceeding in equity. 
We cannot agree, however, that imder 
the peculiar circumstances of this case 
the decree of the exceptant is a prior lien 
to the judgments entered before it was 
made. 

The property of Isaac Walter Meck- 
ley, both real and personal, was liable 
for the payment of his debts. His lia- 
bility for the support of his wife could 
not interfere with this right of his cre- 
ditors to the payment of their claims out 
of his estate. All the judgments enter- 
ed against him were entered upon bonds 
or notes given before the exceptant com- 
menced her proceedings. No order was 
made by the court for past support of 
the exceptant out of her husband's es- 
tate. The order provided that from the 
date of the order, which was after the 
entry of the judgments, she was to be 
paid five dollars per week, to secure 
which the defendant's real estate was to 
be bound in the sum of $300.00. This 
meant his real estate subject to the liens 
on it. 

If a wife is entitled to priority of lien 
because of the commencement of her 
proceedings in rem. under this Act of 
Assembly or because of the doctrine of 
lis pendens, all of a debtor's property' 
might be taken from his creditors who 
were not lien creditors at the time the 
proceedings by the wife were commenc- 
ed, to provide for her future support, 
even though they entered their judg- 
ments before she obtained an order for 
support. We do not think that is the 
law, and therefore dismiss the excep- 
tions filed to the schedule of distribu- 
tion and direct the sheriff to pay out the 
same in accordance therewitfi. 
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C. p. of 



York Co. 



Johnson, Executrix v, Bratton 



Gift — Replevin — Charge of court on 
degree of proof — Question for jury — 
New trial — Address of eomisel to jury. 

Fn an action in r<^plevin where the defend- 
ant claimed tilte by gift from the plaintiff's 
testator, it was sufficient for the court to 
charge that, before the jury can find for 
the defendant, the evidence must satisfy the 
minds of the jury clearly, satisfactorily and 
convincingrly that the donor intended to give 
the chattle to the donee beyond recall. The 
plaintiff was not entitled to a charge that 
the defendant mu.st show a gift by "proof 
beyond a reasonable doubt." 

In such an action where there was evi- 
dence of the delivery of the chattle accom- 
panied by words indicating an intention to 
make a gift to the person to whom it was 
delivered, although some of the testimony 
was materially discredited, it was for the 
jury to say whether there was a gift. 

A new trial was not granted on the 
g^round that the opposing counsel had pre- 
judicially influenced the jury by incorrect 
statements of facts in his address to the 
jury. 

Motions for new trial and for judg- 
ment for the plaintiff n. o. v. in action 
of replevin of Mrs. George E. Johnson, 
executrix of the will of William F. 
Bratton, deceased, vs. John Bratton, No. 
56 October Term, 1921, in the Court of 
Common Pleas of York County, Pa. 
Motions refused. 

Ste7vart and Cerber, for plaintiff. 

Niles and Neff, for defendant. 

Ross, J., August 28, 1922 — This case 
is a suit in replevin, brought by the 
above named plaintiff to recover from 
the above named defendant a certain 
*Marge and valuable diamond ring," 
which, as the statement alleges, '*the 
said William B. Bratten, deceased, in his 
lifetime and several years before his 
death, purchased at some place in Eu- 
rope." 

The 6th paragraph of plainti's state- 
ment alleges **that the said William B. 
Bratten, deceased, by his last will and 



testament, bequeathed all of his jewelry, 
including the said ring, to the said Mrs. 
George E. Johnson as and for her own 
property and which she is entitled to re- 
ceive from the estate of the said Wil- 
liam B. Bratten, deceased, in accordance 
with the said bequest thereof in his last 
will and testament." 

The defendant claims possession of 
the ring, and claims in his affidavit of 
defence that the ring was delivered to 
him by his brother, William B. Bratten, 
deceased, as an absolute gift. 

The 8th paragraph of the affidavit of 
defense says: "On Monday, June 13th, 
192 1, defendant visited his brother, said 
William B. Bratten, at his request, at 
the York Hospital, when and where the 
said William B. Bratten said to defend^ 
ant that he desired to give him the said 
ring mentioned in the plaintiff's state- 
ment, which he then had upon his finger, 
and asked the defendant to remove and 
take and keep. The finger upon which 
the ring then was, was swollen and 
could not be easily removed by the de- 
fendant and the said William B. Brat- 
ten, his brother. 

Dr. J. A. Shower, the physician of Wil- . 
Ham B. Bratten, removed the said ring 
and gave it to the defendant at the di- 
rection of the said William B. Bratten, 
and on the same day said William B. 
Bratten stated that he had given the ring 
to his brother, John, the defendant." 

At the trial, the plaintiff proved by 
admissions in the pleading that a paper 
was probated by the Register *of Wills 
of York County, as the last will and 
testament of the said William B. Brat- 
ten, deceased. The will as probated was 
offered in evidence and was admitted 
over the objection of defendant's coun- 
sel and read to the jury. The will made 
no specific disposition of the ring in 
question ; the only provision w'hich 
might be construed as including the ring 
was one that gave "all my jewelry" to 
the plaintiff, naming her. The proof of 
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granting letters testamentary to the 
plaintiff was made, whereupon the 
plaintiff rested her case. 

After a motion by the defendant for 
compulsory non-suit was overruled by 
the trial judge, the defendant proceeded 
to offer evidence to sustain his plea of 
ownership by voluntary gift of the de- 
ceased. 

Dr. T. A. Shower, the physician who 
attended the deceased during his last ill- 
ness, testified in part that he had known 
William B. Bratten, the deceased, pro- 
bably fifteen years ; that he attended him 
in his last illness; that he had him re- 
moved to the York Hospital, the Thurs- 
day evening before he died; he died on 
June 15th, 1 92 1, which was Wednesday; 
**He (the decedent) wished everybody 
excluded from his room but his brother, 
John. He expressed a wish that people 
be kept out, as they annoyed him. He 
says, 'Everybody except my brother, 
John.' " "The nurse who had charge of 
the fioor, I notified her and wished that 
he would have his request granted/' "I 
was at the hospital, and saw Mr. Wil- 
liam Bratten on the morning of Tues- 
day, June 14th, which was the day be- 
fore he died. It was near nine o'clock 
in the morning. When I got to the 
room that morning, I found his brother 
there, whom I had notified the night be- 
fore. I knew he was going to die, and 
I felt that somebody close to him should 
be with him. I notified his brother the 
night before. I found him there the 
next morning when I called, as near as 
I can recall, nine o'clock, the time I 
left my office. I told his brother about 
this ring, how I was annoyed by it; I 
wanted to have him put it into the safe 
a dozen times. I had advised him to 
have it done; he refused." "I went to 
the bedside and asked him about it: 
*Now, at different times I wanted to 
take this off, and you wanted your 
brother to have it last night, now let me 
take it off and give it to him.' He says, 
'All right.' " "I took the ring off, and 
he said, 'Give it to my brother, John.' 
I did so." "The nurse. Miss Euler, 
came into the room immediately after." 
"I told her in William Bratten's pre- 
sence. That was right at his bedside. I 
took it off, and said, "Miss Euler, I have 



taken this ring off, and he wants me to 
give it to his brother, John.' " 

It appeared, from cross-examination, 
that on the afternoon of the day the ring 
was taken off his finger, the testator, 
William B. Bratten, went into a "coma- 
tose condition" and so remained until 
his death, which occurred on the Wed- 
nesday morning following, about six 
o'clock. The witness then testified, in 
answer to a question of Mr. Niles, coun- 
sel for defendant, that at the time that 
William Bratten told him to take the 
ring off, and give it to his brother John, 
William B. Bratten was perfectly con- 
scious and knew what he was doing. 

Miss Euler, the trained nurse referred 
to by Dr. Showers in his testimony, tes- 
tified in part, that on Monday, June 
13th, and Tuesday, June 14th, she was 
at the York Hospital and saw William 
Bratten there; that she was the nurse 
assigned to him; that on Tuesday, the 
14th, the day before Mr. Bratten died, 
she was present in his room when Dr, 
Shower was there, and Mr. John Brat- 
ten, his brother; that she was called in 
by Dr. Shower from the corridor; that 
when she came into the room, there 
were present, Mr. John Bratten and Dr. 
Shower, the patient, and "myself" ; the 
patient was lying in bed; his brother 
John was sitting alongside of the bed in 
a chair; Dr. Shower was standing aside 
of the bed on the other side; the Doc- 
tor had the ring in his hand ; I had seen 
the ring before on the patient's finger. 
Dr. Shower called me into the room, 
and he said that if anybody asked about 
the ring, I should tell them that he gave 
it to his brother ; Dr. Shower handed the 
ring to John Bratten; Mr. William 
Bratten was "fully con.scious." I don't 
remember how long he remained so; I 
was in his room a few hours afterwards 
and he was fully conscious; but after 
that I cannot recall." 

A witness by the name of Christian 
Wagner testified, in part: That he lived 
at the hospital last June, 1921 ; My du- 
ties at the hospital were, "Well, pretty 
near everything. I used to go around to 
see them all." All the men; I had been 
at the hospital as an attendant about 
nine years; I knew William Bratten 
very well; I have known him about thir- 
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ty-five years ; he had been in the York 
Hospital before 1921 ; I had then at- 
tended him; I gave him attention when 
he was last there, June, last summer, 
1921 ; I did see him the morning of 
Tuesday, June 14th, the day before he 
died; At the time I saw him he was all 
right; he was conscious; I had a con- 
versation with him: "Well, I came in 
that morning; I was going up to the 
operating room, and I generally stopped 
in there. I guess it was pretty near nine 
o'clock, or maybe it was after, I couldn't 
tell ; we never kept time of those things. 
I went in, I said, 'Good morning. Will.' 
He said, 'Good morning.' I said, 'How 
do you feel?' He said, 'I am all in, I 
am going.' We got to talking there, and 
I says, 'You mustn't say anything like 
that; you must pick up courage and lis- 
ten to the doctor.' He says, 'O, it's no 
use, I am all in.' So we got to talking 
there, and I seen he didn't have his ring 
on, and I asked him where it was, and I 
says, 'Any of the nurses wearing it, or 
anybody?' He says, 'No, I gave it to 
my brother John to keep, to do with it 
as he pleases, to do with it what suits 
him.' " 

A witness by the name of James 
Hubley testified that on an occasion 
"about a year ago," the decedent in a 
conversation, which was detailed by the 
witness, said to him, referring to the 
diamond ring which decedent then wore, 
"Nobody will ever wear that one except 
my broliier." 

Some of the testimony was material- 
ly discredited by the plaintiff's cross- 
examination and some testimony, and 
the case was left, under the charge of 
the judge, to decide the ownership of 
the ring, to the jury. 

Both the plaintiff and the defendant 
asked for binding instructions, and the 
requests were refused by the trial judge. 

The jury returned a verdict for the 
defendant. 

The plaintiff now asks for a new 
trial, or for judgment non obstante 
veredicto, for the following reasons: 
"ist. The verdict of the jury is against 
the law under the evidence. 2nd. The 
verdict of the jury is against the evi- 
dence and the weight of the evidence. 



3rd. The jury was prejudicially in- 
fluenced against the plaintiff by the ar- 
gument and assertions of the defend- 
ant's counsel, with regard to the magni- 
tude of the testator's estate taken by the 
plaintiff under the testator's will, when 
in fact the remainder of the estate out- 
side of the value of the ring amounts to 
very little more than the value of the 
ring, and this was the view taken by 
the jurors. 4th. The learned trial judge 
erred in his answers to the plaintiff's 
third, fourth, sixth, eighth, ninth and 
other points for charges refused by the 
court or modified. 5th. The plaintiff 
respectfully requests that the notes of 
testimony be transcribed and filed and 
that she be allowed the privilege of as- 
signing additional reasons in support of 
this motion when the notes are tran- 
scribed and filed. 6th. The learned 
court erred in not giving binding in- 
structions to the jury to find for the 
plaintiff in accordance with the plain- 
tiff's request for charge. 7th. The evi- 
dence submitted on behalf of the de- 
fendant did not measure up to the strict 
rules of evidence required to establish a 
gift of the ring in controversy to the 
defendant or to fix title thereto in him. 
8th. The evidence submitted by the de- 
fendant did not amount to more than 
a scintilla, and, therefore, the court 
should have given binding instructions 
for the plaintiff. 9th. All the evidence 
submitted was vague, uncertain and in- 
definite and not of the positive and con- 
vincing character required by the rules 
of evidence to establish a gift of the ring 
beyond a reasonable doubt. And now, 
March , 1922, the plaintiff respect- 
fully moves the court to have all the 
evidence in the abovecase certified and 
filed so as to become part of the record 
and also respectfully moves the court 
to enter ju3gment non obstante veredic- 
to upon the whole record in favor of the 
plaintiff." 

It will be observed that the reasons i, 
2 and 3 are too general to be specifically 
answered. We wifl say, in reply to the 
first and second, that there was sufficient 
evidence given for the defendant, if be- 
lieved by the jury, to sustain the ver- 
dict. The jury evidently believed that 
evidence and rendered its verdict ac- 
cordingly. 
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Nothing was said or hinted at, of its 
being a conditional gift in case of the 
decedent's death; but he, the decedent, 
told the doctor who took the ring off his 
finger to give it to his brother John. He 
saw possession transferred to John and, 
so far as we are informed, rested con- 
tent for hours afterwards until he fell 
into that stupor (described as **a coma- 
tose state") which continued until he 
died. This, if the evidence convinces a 
jury, constitutes sufficient to prove a 
good present donatio inter vivos : Op- 
inion of Mr. Justice Yates, 3 Binn, 372. 

The facts in the case being in dispute, 
the court, under proper instructions, 
must submit them for the jury to de- 
cide: Philpett vs. P. R. R., 175 Pa., 570; 
Burkett vs. P. & S. R. R. Co., 74 >a., 
>up. ct. 404. 

The third reason is one of the vaga- 
ries which usually haunt the anxious at- 
torney when the jury does not see or 
understand things as we try to make 
them see and understand. The astute 
counsel for plaintiff had the last persua- 
sive chance with the jury. If he did not 
overcome the forensic force of the argu- 
ments of defendant's counsel, the trial 
judge can hardly be blamed, for the jury 
was told that they were sworn to decide 
the case upon the testimony only. 

The other reasons are ba^ed upon the 
idea of the counsel for plaintiff that the 
trial judge should have held the plain- 
tiff to that strict measure of proof, ex- 
acted in criminal courts, from the pro- 
secutor; i. e., '*proof beyond a reason- 
able doubt." We can find no decision 
of an appellate court which binds a trial 
judge to that doctrine. The capable 
counsel who tried the case carefully for 
the plaintiff will excuse the judge who 
writes this opinion, when he confronts 
him with a decision rendered by himself 
while he graced this bench. He was 
sustained by the Superior Court. See 
Wendt's Estate, 14 Pa., Sup. St. 244. 
In that case, Judge Orlady said (page 
647). ''The testator was not in any way 
incompetent, and the gift if made was 
not an unreasonable one, under the cir- 
cumstances." And on page 649, says : 
"If there was no evidence which tends 
to show that the donor was incompetent 
to make the gift or which raises suspi-.' 



cion of fraud or undue influence on the 
part of the donee, the capacity of the 
donor and the fairness of the transac- 
tion will be presumed, unless the rela- 
tion between the parties is such that the 
policy of the law casts upon the donee 
the burden of showing that the gift was 
the voluntary and intelligent act of the 
donor." 

In the case at bar, the donee was, 
under the ruling of the trial judge on 
motion for compulsory non-suit, com- 
pelled to prove affirmatively the volun- 
tary transfer of possession, and the fact 
that the act was done freely and with- 
out coercion or persuasion. And the 
charge of the trial judge to the jury 
that the evidence must convince the 
minds of the jury clearly, and satisfac- 
torily and convincingly, that the donor 
intended to give the ring to the donee 
beyond recall, before they could find for 
the defendant, seems to us to be all that 
the law requires. 

The terms used by the judges of the 
appellate courts in all similar cases 
which we have examined, are that the 
proof necessary to establish a gift abso- 
lute in the donor's life, must be "clear" 
and "satisfactory" upon every point es- 
sential to title by gift. To these phrases, 
the word "convincing" or "convincing- 
ly" has sometimes been added. See 
Scott vs. Reed, 153 Pa., 14 (Opinion by 
Mr. Justice Heydrick, 1893, page 16); 
Yeakel vs. McAtee, 156 Pa., 600; Wise's 
Estate, 182 Pa., 168 (Opinion, 1897, '^y 
Mr. Justice Mitchel, Page 174) ; Rhodes, 
&c., &c., vs. Childs, 64 Pa., 18. (Opin- 
ion, 1870 by Mr. Chief Justice Thomp- 
son, page 24). VVendt's Estate, 14 Pa., 
Sup. Ct., before cited. * 

\Ve are not convinced that a new trial 
should be granted for any of the reasons 
assigned, or for any reason apparent to 
this court. Nor do we think judgment 
n. o. v. can be legally entered. 

All exceptions are therefore dismiss- 
ed, and motion for a new trial is re- 
fused. 

And now, August 28th, 1922, judg- 
ment on the verdict is directed to be 
entered. 

An exception for plaintiff is hereby 
sealed. 
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C. p. of York Co. 

Dorsheimer v- Read Machinery Co. 



Evidence — Parol evidence to vary 
written instrument — Written contract 
evidence of consideration of contempora- 
neous parol agreement — Contract part 
written and part parol — Question for 
jury, 

"WTiere a written contract is executed for a 
consideration therein mentioned, a party is 
not concluded, in an action for the breach of 
a parol contract, from showing that the 
agreement evidenced by the written contract 
was the consideration for the contemporane- 
ous parol contract. The written agreement 
is conclusive as evidence of the terms only 
in actions founded on that contract. 

Parol evidence is admissible to show a ver- 
bal contemporaneous agreement upon the 
faith of which the written instrument was 
executed, even though such evidence may 
vary or change the terms of the writing. 

Where the contract was partly in writing 
and partly in parol, it becomes a question for 
the jury to determine what the parties ac- 
tually meant. 

In an action for the breach of contract to 
employ the plaintiff to sell stock, where the 
statement averred "promises and covenants 
verbally entered into," and set forth verbal 
negotiations for the employment of the plain- 
tiff by the defendant, promises made by the 
defendant, a request by the defendant that 
the plaintiff submit his proposal in writing, 
and a copy of the writing submitted in com- 
pliance with this request, followed by an 
averment that the proposition therein made 
was orally accepted by the defendant; It was 
Held: that evidence of the oral promises 
made by the defendant before the submis- 
sion of the writing, and of the oral accept- 
ance of the terms stated in the writing was 
admissible, and that the defendant was not 
entitled to a charge that the writing was the 
exclusive evidence of the contract between 
the parties, and that the verdict must be for 
the defendant. 

Motion by defendant for judgment 
nan obstante veredicto in C. A. Dor- 
sheimer V. Read Machinery Company, 
No. 141 April Term, 1921, in the Court 
of Common Pleas of York County, 
Pennsylvania. Motion refused. 

R. P. Sherwood and /. E. Small, for 
plaintiff. 

Niles & Neff, for defendant. 

Ross, J., September nth, 1922. — The 
plaintiflF in this case, it is admitted, was 
engaged in the business of selling for 
others, stocks, bonds and other securities, 
on a commission basis, and is a resident 



of Harrisburg, Pennsylvania. It is also 
admitted by the affidavit of defence, that 
"The defendant corporation authorized 
an increase of its capital stock by $250,- 
000, divided into 2500 shares of preferred 
stock, with a par value of $100 per 
share." It was alleged by the plaintiff, 
in his statement filed, that the defendant 
corporation "requested plaintiff on the 
second and third days of January, 192 1, 
to become its exclusive agent to sell on a 
commission basis said preferred stock 
within the city and county of York, in 
the State of Pennsylvania, and * * ♦ 
at its office, situate on North George 
Street, * * * agreed verbally with 
the plaintiff that it would defray all 
necessary expenses in advertising the sale 
of said preferred stock of the defendant 
* * * in the local newspapers, 
which advertisements were to appear 
from time to time and as often as deemed 
expedient * * * and also agreed to 
mail 4,000 circular letters, containing 
therein stamped return envelopes, for 
the purpose of soliciting prospective cus- 
tomers for said preferred stock, and 
promised and agreed that it would turn 
over to the plaintiff all prosi>ective cus- 
tomers for said preferred stock through 
or by reason of said newspaper adver- 
tisements and circular letters, in order 
that the plaintiff be better enabled to sell 
said preferred stock to such prospective 
customers. It was also agreed by the de- 
fendant corporation that it would sell no 
preferred stock by or through its own of- 
ficers or employees other than sales con- 
summated in distant cities outside of the 
county of York, by their traveling sales- 
men, and reserving the right to sell to 
William E. Duff $5,000 worth of said 
preferred stock, which had been solicited 
theretofore. That by reason of the prom- 
ises and covenants verbally entered into 
with the plaintiff as aforesaid by the de- 
fendant corporation, acting through and 
by the authority of its president, Harry 
Read, and its treasurer, George W. Lich- 
tenberger, plaintiff was induced and 
caused to offer his services as the agent 
of the defendant corporation to sell said 
preferred stock then in the treasury of 
the defendant corporation, on a commis- 
sion basis, and did verbally agree on Jan- 
uary 3, 1921, in the forenoon of said 
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day, with Harry Read, president, and 
George W. Lichtenberger, treasurer of 
the said defendant corporation, at its of- 
fice, located as aforesaid, that plaintiff 
would undertake to guarantee to sell for 
cash and upon the deferred payment plan 
at its par value, $100,000 worth of pre- 
ferred stock of the defendant corpora- 
tion within a period of four (4) months 
from date, and on a basis of eight (8) 
per cent, commission, settlements to be 
made on Friday of each and every week 
on account of the preferred stock sold 
during the week previous thereto, and 
plaintiff agreed with defendant corpora- 
tion to maintain an office in the city of 
York, York County, State of Pennsyl- 
vania, and to employ at his expense, 
salesmen to work under him in selling 
and disposing of said preferred stock. 
Defendant corporation thereupon acting 
through said officers of the defendant 
corporation, requested plaintiff to sub- 
mit the above verbal offer to the defend- 
ant corporation in writing. That in 
compliance with said request, in the af- 
ternoon of the third day of January, 
1 92 1, in the Colonial Hotel, located in 
the City of York and State of Pennsyl- 
vania, plaintiff submitted to the said of- 
ficers of the defendant corporation, the 
following written offer, to wit : 

*York, Pa., Jan. 3d, 1921. 
'The Read Machinery Company, 
"York, Pa., 
'Gentlemen: — I do hereby guarantee 
to sell one hundred thousand ($100,000) 
dollars' worth of the preferred stock 
($100.00) par of the Read Machinery 
Co., now in the treasury available for 
sale, within four (4) months from the 
date hereof, and to receive eight (8) p)er 
cent, of said par value as compensation 
for such sale from time to time as such 
sale is made. 

'Settlement for commission to be made 
on Friday of each week. 

'The expense of all newspaper adver- 
tising to be borne by the Read Machin- 
ery Company.' That at said time and 
place the said officers of the defendant 
corporation verbally agreed with the 
pliantiff to accept the offer so made in 
writing as aforesaid." 

The suit is brought in assumpsit. 



founded on an alleged breach, by the 
defendant, of the said alleged contract. 

The allegations which were made by 
defendant company, in an affidavit of de- 
fence sworn to by "H. Read," president, 
denied all the essential facts contained in 
the plaintiff's statement and contended 
that no such verbal contract was made 
as claimed by the plaintiff's statement, 
and averred that it, "defendant, at all 
times refused to employ plaintiff as its 
exclusive agent to sell said stock, or as its 
agent to sell said stock upon any other 
terms or arrangements than those offered 
to other salesmen." 

The trend of the plaintiff's evidence at 
the trial was to support the allegations 
contained in the statement, and was such 
that, if believed by the jury, would have 
justified a verdict for plaintiff. The 
trend of the defendant's evidence w^as in 
refutation of the plaintiff's averments, 
and the evidence offered in supp>ort 
thereof. 

At the close of the plaintiff's evidence, 
the defendant's counsel made a motion 
for judgment of compulsory non-suit, 
and based his argument in support of the 
motion on the same theory that he now 
founds his motion and arguments to the 
court for judgment 7ion obstante z'ere- 
dicto. The motion for compulsory non- 
suit was overruled, and at the close of 
all the testimony in the trial of the case, 
the defendant's counsel presented a pK>int 
asking that the trial judge give binding 
instructions for the defendant. That 
point was refused, and the trial judge de- 
livered a charge which was not excepted 
to by the plaintiff, except that an excep- 
tion was taken to the refusal of the trial 
judge to affirm the defendant's request 
for binding instructions. 

The jury rendered its verdict in favor 
of the plaintiff and against the defendant 
for the sum of $1120 and costs. 

The defendant duly filed its motion for 
judgment uon obstante veredicto, and, to 
sustain the same, argues substantially 
that the plaintiff's statement makes the 
only contract upon which his suit could 
prevail, the paper offered in evidence at 
the trial as "Plaintiff's Exhibit No. i," 
given in paragraph V of his statement 
jand quoted in defendant's point, sub- 
I mitted at the trial with the request that 
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the trial judge charge the jury that: 
"PlaintiflF's statement of claim, paragraph 
IV, allies that on the 2nd and 3rd days 
of January, 1921, defendant requested 
plaintiff to become its exclusive agent to 
sell on a commission basis its preferred 
stock, and as inducement agreed verbally 
to pay for advertising, mail 4,000 letters 
to prospective customers, and turn over 
to plaintiff all prospective customers ; and 
also agreed to sell no stock through its 
own officers or employees in York Coun- 
ty, except to one person. Paragraph V 
alleges that by reason thereof plaintiff 
offered his services and verbally agreed, 
January 3rd, in the forenoon, to guaran- 
tee to sell $100,000 of the stock within 
four months on a basis of 8% commis- 
sions, to maintain an office in York and 
employ salesmen to work under him. 
Plaintiff alleges that defendant requested 
him to submit his verbal offer in writing ; 
and in compliance with that request, in 
the afternoon of the same day, he did 
submit a written offer; which offer so 
made in writing was accepted by the offi- 
cers of the defendant corporation. Upon 
the allegations of plaintiff's statement 
and all of the admitted evidence, the 
written offer, if accepted by defendant, 
would be the exclusive evidence of the 
contract between the parties, and the tes- 
timony regarding what was said leading 
up to the written offer is incompetent to 
affect the rights of the parties." 

An examination of the transcribed evi- 
dence convinces us now that the point 
was properly refused. 

The suit was based upon what the 
plaintiff's statement describes as 
"promises and covenants verbally entered 
into with the plaintiff as aforesaid by 
the defendant corporation, acting through 
and by authority of its president, Harry 
Read, and its treasurer, George W. Lich- 
tenberger, plaintiff was induced and 
caused to offer his services as the 
agent of the defendant corporation, 
to sell said preferred stock then in 
the treasury of the defendant cor- 
poration on a commission basis, and 
did verbally agree on January 3, 
IQ2I, in the forenoon of said day, with 
Harry Read, president, and George W. 
Lichtenberger, treasurer, of the said de- 
fendant corporation, at its office, located 



as aforesaid, that plaintiff would under- 
take to guarantee to sell for cash and 
upon the deferred payment plan, at its 
par value, $100,000 worth of preferred 
stock of the defendant corporation with- 
in a period of four months from date, 
on a basis of eight (8) per cent.," &c., 
&c., &c. 

Here was the claim that a proposition 
was made by the defendant and accepted 
by the plaintiff, clear as to terms, definite 
as to consideration, and particular as to 
what should be done by each of the al- 
leged parties to the agreement. The de- 
fendant's affidavit of defence was a re- 
sponsive answer and denial of all the 
essential allegations in the statement ; and 
those allegations and denials made up the 
issue. That issue, under the Practice Act 
of 1 91 5, could only be decided by the 
jury: Philpott v. R. R., 175 Pa. 570; 
Burnett v. R. R., 74 Pa. Sup. 404. 

It was clear from the allegations of the 
pleadings and the proofs offered at the 
trial, that the facts to be ascertained by 
a jury were to be derived from the evi- 
dence as to what took place between the 
contending parties at the times and under 
the circumstances alleged in the plaintiff's 
statement of demand and the defendant's 
sworn answer, which, under the law, 
were all the pleadings required to form 
an issue. The plaintiff's Exhibit No. i 
referred to by th^ pleadings, was treated 
by the plaintiff's statement and proof as 
an incident arising from a request which 
was alleged by the plaintiff to have been 
made after the alleged verbal contract 
had been entered into. It is true that "all 
negotiations between parties to a contract 
are merged in the agreement subsequent- 
ly entered into in writing," but nothing 
in the pleadings or in the proofs at the 
trial indicated that the paper was pre- 
pared by the plaintiff as a contract ; and 
even if it was viewed as a contract, the 
evidence showed * it to have been pre- 
pared under such circumstances as 
would render proof of oral promises and 
agreements admissible in evidence. It is 
a well settled principle that, "where a 
written contract is executed for a con- 
sideration therein mentioned, a party is 
not concluded in an action for the breach 
of a parol contract from showing that 
the agreement evidenced by the written 
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contract was the consideration for the 
contemporaneous parol contract. The 
written agreement is conclusive as evi- 
dence of the terms, only in actions 
founded on that contract:" Weaver v. 
Wood, 9 Pa. 220; Powelton Co. v. Mc- 
Shain, 75 Pa. 238; Everson v. Fry, 'J2 
Pa. 326 ; Shughart v. Moore, 78 Pa. 469 : 
Machine Co. v. Kirk, 204 Pa. 177; Dan- 
ish Pride ^lilk Co. v. Marcus, et al., 2^2 
Pa. 340. "It is well settled that parol 
evidence is admissible to show a verbal 
contemporaneous agreement upon the 
faith of which a written instrument was 
executed, even though such evidence may 
vary or change the terms of the writing:" 
Potter V. Grim, 248 Pa. 440. **Where 
the contract was partly in writing and 
partly in parol, it becomes a question for 
the jury to determine what the parties 
actually meant :" Kilbride v. Philadelphia 
(Xo. 2), 71 Pa. Sup. 201; Continental 
Fibre Co. v. Sturtevant Co., 273 Pa. 30. 

We fail to see how, from the pleadings 
and evidence in the case at bar, the writ- 
ing (Plaintiff's Exhibit No. i) could 
have been treated by the trial judge as 
anything than a part of the evidence for 
the jury to consider, with all the evi- 
dence, under the charge of the trial 
judge, for them to ''ascertain from all 
the evidence in the case, if there was, on 
the morning of the 3rd of January, 1921, 
at the place designated by the evidence, 
the business office of Hie Read ]\Iachin- 
ery Company, an agreement between 
Read, the president of that company, and 
Dorsheimer, the plaintiff, and if there 
was an agreement, what was the partic- 
ular thing that was to be done by each of 
the parties ? What was the consideration 
as the inducing cause of this agreement ?" 
"And until the jury find, clearly and pre- 
cisely, from the evidence, that such a 
definite agreement was entered into be- 
tween those two parties, the jury cannot 
say legally that there was a contract 
made." That was the substance of the 
charge of the trial judge. 

The charge was not specifically ex- 
cepted to by the defendant and no other 
errors are attributed to the trial than the 
failure to enter compulsory non-suit at 
the close of plaintiff's case, and the fail- 
ure to give binding instructions that the 
jury should render a verdict for defend- 
ant. 



The exceptions are dismissed, and the 
motion for judgment non obstante vere- 
dicto is refused. 

And now, September nth, 1922, judg- 
ment is directed to be entered for the 
plaintiff, in accordance with the verdict. 

An exception is sealed for the de- 
fendant. 



C. P. of Allegheny Co. 

Mealer v. Mealer 

Divorce — Subpoena — Deputised sher- 
iff — Return — Service. 

A divorce was refused on the record, with 
leave to proceed, treating- the original sub- 
poena as a nullity, where the sheriff of the 
county in which the libel was filed deputized 
the sheriff of another county to make the 
service, and the sheriff simply filed the affi- 
davit of the deputized sheriff without mak- 
ing a return as to his own county. This 
was not a proper service. 

In Divorce. 

Levy & Levy, for plaintiff. 

Evans, J., May 3, 1922. — The sub- 
poena in this case was issued on the third 
day of December, 1920, and on the sixth 
of December, 1920, the sheriff of Alle- 
gheny County deputized the sheriff of 
Clearfield County to serve the subpoena. 
The sheriff of Clearfield County returns: 
"After diligent search, respondent, Stella 
Wilson Mealer, is not found in my baili- 
wick. So answers A. M. Griner, sher- 
iff." The sheriff of Allegheny Count)* 
returns: *'For return of this writ see 
afftdavit of sheriff of Clearfield County, 
Pennsylvania, hereto attached. So an- 
swers W. S. Haddock, sheriff of Alle- 
gheny County." 

We thought that we had stated often 
enough that all the members of this bar 
would know, that the sheriff of Clear- 
field County cannot make a return of N. 
E. I. to a subpoena in divorce issued by 
the courts of this county, and make that 
return effective. We will have to refuse 
the divorce on the record as it stands, as 
there has been no proper service on the 
respondent. We see no objection to the 
libellant treating the original subpoena 
as a nullity and proceed to get proper 
service on the respondent. 
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Minnich's Estate No. 2 



Laches, claim of Commom^jealth not 
barred by — Lunatic, recovery by the 
Commonivcalth for maintenance of — 
Equity may prevent award of interest on 
claim. 



There is an implied obligration on the part 
of a lunatic or his estate to reimburse the 
Commonwealth for his maintenance in a hos- 
pital of the Commonwealth; and this rule is 
applicable to those who are maintained as 
criminal insane. 

Lrftches may be charged against the Com- 
monwealth; but on a claim by the Common- 
wealth against the estate of a deceased lu- 
natic for his maintenance in a hospital for 
the insane of the Commonwealth where it 
appeared that the lunatic was com;nitted to 
the hospital as a criminal insane; that the 
Commonwealth received payment from the 
county of his residence, which in turn was 
reimbursed by his committee, for his main- 
tenance from 1909 to 1913; that the Com- 
monwealth was not paid for his mainte- 
nance from 1900 to 1909 and from 1913 to 
1916, the time of his decease; that during 
the time he was in the hospital and at the 
time of his death he had an estate ample to 
pay for his maintenance; that his admin 
istratrix failed to make report of the luna 
tic's estate to the attorney general, as re- 
quired by the act of 1915, P. L. 661; that 
no demand was made by the Common- 
wealth for the payment of the lunatic's 
maintenance remaining unpaid until three 
years and ten months after his decease, and 
not until after the administratrix had filed 
her final account and made distribution of 
the balance; and that the attorney general 
had no knowledge of the lunatic's estate un- 
til immediately before demand for payment 
was made, it was Held: The Commonwealth 
was not guilty of laches; but, as it further 
appeared that the administratrix had been 
ad\ised that the Commonwealth had been 
paid in full, and that she had no knowledge, 
until after the distribution of the estate, 
that anything was due the Commonwealth, 
equity required that no interest should be 
allowed on the Commonwealth's claim. 

Sur exceptions to the report of the 
auditor to distributing the balance on the 
account of Annie E. Plonk, administra- 
trix of the estate of Frank Minnich, late 
of the City of York, Pa., deceased, in 
the Orphans* Court of York Co., Pa. 
(See Minnich's Estate, 35 Y. L. R. 53, 
opening the report of the auditor for the 
presentation of the claim considered in 
this opinion.) 



Walter B. Hays and Robert S. Spong- 
ier, for the Commonwealth, the claitnant. 

D. P. Klinedinst and John L, Rouse, 
for administratrix, contra. 

Ross, J., August 28th, 1922. — This 
auditor's report was occasioned by an 
order of this court, which reads as fol- 
lows: "And now, August ist, 192 1, it 
is ordered and decreed that the confirma- 
tion of the auditor's report in the estate 
of Frank Minnich, late of the City of 
York, Pa., deceased, filed April 9th, 1917, 
and recorded in Docket 5N, page 522, is 
vacated and set aside, and the report is 
recommitted to the said auditor, to the 
end that the claim of the Commonwealth 
of Pennsylvania for $1,895.24, with law- 
ful interest against said estate may be 
duly presented before the said auditor 
for adjudication." The order was made 
on the petition of the attorney general of 
Pennyslvania, asking that Annie E. 
Plonk (administratrix of the estate of 
Frank Minnich, the decedent) be directed 
to apjiear and show cause why the con- 
firmation of the auditor's report should 
not be vacated and set aside, and recom- 
mitted to the said auditor, so that the 
Commonwealth of Pennsylvania can pre- 
sent for adjudication an account which it 
has for the maintenance, &c., of the de- 
cedent, and show cause why the court 
should not grant further relief in the 
premises as equity and justice may re- 
quire. The opinion rendered and filed 
with the decree is recorded in Book 5U, 
page 237, and, as reported in 35 York 
Legal Record, 53, sets forth the reasons 
for making the order. 

That order is made the basis of the 
principal exception filed by Annie E. 
Plonk, administratrix, and one of the 
distributees of the estate of the decedent. 
It will be disposed of after we will have 
discussed and disposed of the other ex- 
ceptions filed by the contending parties. 

The auditor, after hearing the testi- 
mony adduced by the claimant and re- 
spondents, returns the following specific 
findings of fact : 

"i. Frank Minnich, the decedent, was 
on March 20, 1900, conmiitted by the 
Court of Quarter Sessions of York 
County, Pennsylvania, to the Pennsyl- 
vania State Lunatic Hospital, at Harris- 
burg. 
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"2. His commitment was the result of 
an information made against said Min- 
nich to No. i June Term, 1900, wherein 
he was charged with surety of the peace 
and committed to jail upon said charge. 

"3. The Court of Quarter Sessions 
of York County committed jMinnich un- 
der the Act of May 14, 1874, P. L. 160, 
as a criminal insane person. 

**4. Minnich remained in the Penn- 
sylvania State Lunatic Hospital at Har- 
risburg as a criminal insane patient from 
the time of his commitment by the court 
until on or about February 11, 1913, 
when he was ordered transferred from 
that Hospital to the State Hospital for 
the Criminal Insane, at Fairview, under 
an order of the Court of Quarter Ses- 
sions of York County, Pennsylvania. 

"5. All moneys demanded by the 
County of York from Minnich's estate in 
payment of his maintenance and care at 
said two institutions was fully paid by 
his representatives from the time of his 
commitment up to the time of his death, 
which occurred at the State Hospital for 
the Criminal Insane, at Fairview, Penn- 
sylvania, where he was then an inmate. 

"6. The said Frank Minnich, during 
his confnnent as aforesaid, was main- 
tained in part at the expense of the Com- 
monwealth of Pennsylvania, and during 
the above stated periods of his confine- 
ment, the said Frank Minnich was 
charged upon the books of the respective 
institutions against the Commonwealth of 
Pennsylvania and the County of York. 

"7. During the period from March 
29, 1900, until February 28, 1909, the 
Commonwealth of Pennsylvania ex- 
pended the sum of nine hundred and 
sixty-eight dollars and forty-nine cents 
($968.49) for the maintenance and sup- 
port of the said lunatic at the Pennsyl- 
vania State Lunatic Hospital, at Harris- 
burg, Pa. The said sum is evidenced by 
the sworn statement of E. M. Green, M. 
D., in whose custody are kept the records 
of the said Pennsylvania State Lunatic 
Hospital, at Harrisburg, Pa., which 
statement is attached to the original peti- 
tion filed in this case and is marked Ex- 
hibit A. 

"8. During the period from February 
18, 1 91 3, until February 18, 191 6, the 
Commonwealth of Pennsylvania ex- 
pended the sum of nine hundred and 



twenty-six dollars and seventy-five 
($926.75) for the maintenance and supn 
port of the said lunatic at the State Hos- 
pital for the Criminal Insane, at Fair- 
view, Pa. The said sum is evidenced by 
the sworn statement of William Lynch, 
AI. D., in whose custody are kept the rec- 
ords of the said State Hospital for the 
Criminal Insane, at Fairview, Pa., w^hich 
statement is attached to the original peti- 
tion filed in this case and is marked Ex- 
hibit B. 

"9. The expense of support and 
maintenance of the said decedent due to 
the Commonwealth from March i, 1909, 
to February 18, 1913, was collected and 
paid by the County of York in pursuance 
of a ruling of the Auditor General of 
Pennsylvania then in force. Said ruling 
was later abrogated and after February 
18, T913, the County of York made no 
further collections on behalf of the Com- 
monwealth. 

"10. During the entire period of his 
confinement in the said institutions, the 
said Frank Minnich had a substantial es- 
tate in the hands of his committee, and 
his committee regularly paid to the 
proper authorities of the County of York 
all bills rendered by the said county for 
the maintenance of the said Frank Min- 
nich. 

"11. During the period from March 
I, 1909, to February 18, 1913, the bills 
rendered by the County of York to the 
committee of the said lunatic, and paid 
by the said committee to the County of 
York, included the amount due the Com- 
monwealth for support and maintenance 
of the said lunatic during that period. 

"12. Neither the above stated sums 
of $968.49 and $926.75, amounting to 
$1,895.24, nor any part thereof, has been 
paid to the Commonwealth of Pennsyl- 
vanit. 

**I3. Prior to Nov. 15, 1919, the 
Commonwealth gave no notice of any 
claim to, and made no demand upon, 
either the committee or the administra- 
trix of the estate of Frank Minnich. 

"After proceedings in the Court of 
Common Pleas of York County, Frank 
Minnich was adjudged a lunatic on 
April 2, 1900, and a committee was ap- 
pointed of his estate. At the time the 
commission was awarded, Minnich was 
in custody in the York County Jail on a 
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surety of the peace charge. When the 
report of the commission was filed, the 
court, John W., Bittenger, P. J., made 
the following order: 

" *And now, March 20th, 1900, it ap- 
pearing from the report of the commis- 
sioners duly appointed to examine the 
above named prisoner in the York Coun- 
ty jail and report whether he is of un- 
sound mind, that the said prisoner, 
Frank Minnich, is insane and unfit for 
penal discipline, it is ordered that the 
sheriff of York County, Lemon Love, 
Esq., in charge of said prisoner, remove 
him to the Pennslvania State Lunatic 
Hospital, at Harrisburg, being the near- 
est hospital receiving aid from the state, 
and that he, the said Frank Minnich, 
shall be received and cared for by said 
The Pennsylvania State Lunatic Hos- 
pital, and said patient shall be detained 
in said hospital until an order of the court 
or a judge thereof learned in the law, 
shall be granted for the return of said 
prisoner to the York County jail or for 
his discharge from said hospital." 

"This procedure was under the Act of 
May 14, 1874, P. L. 160, and its amend- 
ment, the Act of June 25, 1895, P. L. 
270, which provides as follows : 

** *Where any person is or shall be com- 
mitted to the care and custody of any 
hospital for the insane by any court or 
judge in any county in pursuance of the 
laws of this Commonwealth, the county 
from which said person has been sent or 
committed to said hospital shall be liable 
to said hospital for his or her mainte- 
nance therein and the expenses connected 
therewith; provided, that said county 
shall in all cases have full recourse to re- 
cover all expenses incurred in behalf of 
said person so committed, from the par- 
ties or persons or poor district properly 
chargeable therewith under the laws of 
this Commonwealth.' " 

None of these specific findings of fact 
are specifically excepted to, and a review 
of the evidence supports them. 

The 8th exception filed by the counsel 
for the Commonwealth is as follows : 
"8. The auditor erred in disregarding 
the 24th agreed fact (35 York Legal 
Record, page 53) thsit, inter alia, the at- 
torney general of the Commonwealth had 
no knowledge of the existence of the es- 
tate of Frank Minnich, or its extent or 



character, until about November 15th, 
1919." 

The claim which the Commonwealth 
presented for adjudication, as related by 
the auditor in his report, consisted of two 
parts or detailed statements ; one part or 
detailed statement for maintenance and 
support of the decedent at the Pennsyl- 
vania State Lunatic Hospital, at Harris- 
burg, from March 2^th, 1900, to March 
1st, 1909, amounting to $968.49; the 
other part or detailed statement was for 
the maintenance and support of decedent 
at the State Hospital for Criminal In- 
sane, at Fairview, Pennsylvania, from 
February 18, 1913, to February 18, 1916, 
amounting to $926.75. 

The auditor refused to allow the first 
part. The refusal was based on the 
theory that claimant was debarred from 
recovery because of laches. An allow- 
ance of $643.56 was made on the second 
part. The allowance of the amount of 
$643.56 is founded upon the auditor's 
reasoning that the Act of Assembly of 
IQ07, P. L. 153, fixed the liability of the 
Commonwealth to the Hospital for Crim- 
inal Insane, at Harrisburg, at $2.50 per 
week, and that said act was in full force 
and effect until the passage of the Act of 
June ist, 191 5, and under that Act of 
1907 only can the claim produced by the 
Commonwealth be allowed. This with in- 
terest made up the sum awarded by the 
auditor. These conclusions of law by the 
learned auditor are the cause of the ex- 
ceptions filed by the claimant, the Com- 
monwealth of Pennsylvania. 

The respondent and counsel for the 
estate resist the allowance made by the 
auditor on the theory that the claimant 
proved no legal liability against the es- 
tate for the payment of any of the Com- 
monwealth's claims ; that the Common- 
wealth was guilty of laches in prosecut- 
ing its claims, and for that reason should 
not recover anything; that the auditor 
had no jurisdiction to adjudicate the 
claim. These exceptions make the issue 
in the case ; i. e., has the claimant a legal 
right to recover from decedent's estate 
for the expenditures it made in its main- 
tenance and support of Frank Minnich, 
the decedent ? 

The attorney general and other repre- 
sentatives of the Commonwealth contend 
that, under the well known and thorough- 
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ly construed law, the decedent's estate 
owed to the CoYnmon wealth, at the time 
of the settlement of the decedent's estate, 
the sums claimed before the auditor. 

The auditor has found as facts that, 
"During the period from March 29, 1900, 
until February 28, 1909, the Common- 
wealth of Pennsylvania expended the 
sum of nine hundred and sixty-eight dol- 
lars and forty-nine cents ($968.49) for 
the maintenance and sui)port of the said 
lunatic at the Pennsylvania State Lunatic 
Hospital, at Harrisburg, Pa." (See 7th 
finding. ) "During the period from Feb- 
ruary 18, 1913, until February 18, 1916, 
the Commonwealth of Pennsylvania ex- 
pended the sum of nine hundred and 
twenty-six dollars and seventy-five cents 
($926.75) for the maintenance and sup- 
port of the said lunatic at the State Hos- 
pital for the Criminal Insane, at Fair- 
view, Pa." (See 8th finding.) These 
facts are supported by the evidence and 
are not controverted by anything in the 
case. 

The auditor further finds as a fact, 
and there is no attempt to deny it, that 
"Neither the above stated sums of 
$968.49 and $926.75, amounting to 
$i,8<}5.24, nor any part thereof, has been 
]>aid to the Commonwealth of Pennsyl- 
vania." (See I2th finding.) 

There is another fact which boldly 
confronts this court in the present r^ 
view ; i. e., the fact agreed upon by the 
conflicting parties referred to by the 8th 
exception filed by the Commonwealth, 
which will be hereafter referred to, and 
which, although the auditor has not 
quoted it as a specific fact found by him, 
yet it is an admitted fact in the case at 
the present time. It is an uncontradicted 
part of the record. "The attorney gen- 
eral of the Commonwealth had no knowl- 
edge of the death of the said Frank ^lin- 
nich, of the existence of his estate, of its 
extent or character, of the appointment 
of Annie E. Plonk as administratrix 
thereof, or of said audit, until about No- 
vember 15, 1 9 19. Demand for the pay- 
ment of the claim of the Commonwealth 
was then immediately made upon the ad- 
ministratrix by the attorney general and 
refused. Prior to November 15, 1919, 
the Commonwealth gave no notice of any 
claim to, and made no demand upon 
either the committee or the administra- 



trix of the estate of the said Frank Min- 
nich." (See 24th agreed facts quoted 
in opinion, August ist, 1921.) These 
facts alone would make a prima facie 
case upon which the Commonwealth 
could legally recover its claim, if there 
are no legal obstructions. 

It has been decided "that the amount 
j)aid by the Commonwealth for the sup- 
port and maintenance of a lunatic is not 
a mere gratuity, but is based on an im- 
plied contract on the part of the lunatic 
to reimburse those who have supplied his 
necessities." "The Commonwealth's 
claim for support of a lunatic in a state 
institution may properly be asserted in 
j)roceedings before an auditor appointed 
to distribute the lunatic's estate" : In re 
Frank Goodman, a Weak-minded Per- 
son, 258 Pa. 343. 

The auditor, in analyzing conditions 
raised by the contending parties in the 
present case, says: "The distinguishing 
feature" (in this case) "is the pavTnent 
to the Commonwealth for the perod from 
March ist, 1909, to February i8th, 1913, 
of the entire cost of Minnich's mainte- 
nance, pursuant to a ruling of the aud- 
itor general. Collections of payments 
during this period were made by the 
County of York, the county being pri- 
marily liable as aforesaid, and the count}- 
in turn collected from Minnich's repre- 
sentatives. . Unquestionably, these pay- 
ments would have continued if it were 
not for the abrogation of the said ruling 
by the Commonwealth's officers, and the 
demand on the county not for the entire 
costs of the lunatic's maintenance, but 
only for the county's proportion for his 
support as an 'indigent.' The Com- 
monwealth, therefore, not only had ac- 
tual knowledge of the source from which 
payments could be made, viz: Minnich's 
estate, but actually did receive part of the 
estate for said period of four years. * 
* * When the Commonwealth had 
knowledge that payments were made by 
^linnich's representatives, why wasn't a 
demand then made for the state's ad- 
vancements prior thereto? No attempt 
was made to collect until after Minnich's 
death, which occurred on February 16, 
1916, at a state institution." These ob- 
servations constitute part of the logic 
which led to the auditor's conclusion that 
the Commonwealth was guilty of laches; 
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they are founded upon the 9th, loth, 
nth, I2th and 13th specific findings of 
fact. 

This conclusion is challenged by the 
Commonwealth's counsel, and in the 4th 
exception to the auditor's report they 
say : "The auditor erred in finding 
(page 12} that the Commonwealth has 
been guilty of laches." 

Involved in the auditor's conclusion 
that the Commonwealth was guilty of 
laches, are two arguments which he 
states as facts, although they are not 
given as specific facts found by him from 
the evidence. These argumentative state- 
ments as if qf fact give reason for the 
Commonwealth's 5th, 6th and 7th excep- 
tions. The evidence of David P. Kline- 
dinst, Esq., was to the effect that after 
Frank Minnich had been committed by 
this court to the State Hospital for the 
Insane, there was an arrangement be- 
tween his, Minnich's committee and the 
county commissioners that they would 
pay $1.75 per week for his maintenance, 
and from the time of that undertaking 
the committee paid to the commissioners 
of York County the said sum of $1.75 
per week out of the estate of the said 
lunatic Frank P. Alinnich, and that the 
lunatic's committee filed his account in 
which he claimed credit for those pay- 
ments to the county commissioners ; but 
nowhere can we discover any evidence 
which will indicate that at any time dur- 
ing the period that Frank P. Minnich was 
supported and maintained as a lunatic by 
the State did the state receive any in- 
formation that he had proj)erty sufficient 
to pay for his support and maintenance. 
The 9th specific finding of fact is that, 
"The expenses of support and mainte- 
nance of the decedent due to the Com- 
monwealth from !March i, 1909, to Feb- 
ruary 18, 191 3, was collected and paid 
by the County of York as the same came 
due. Such payment had been made by 
the Count}' bf York in pursuance of a 
ruling of the auditor general of Pennsyl- 
vania, then in force. Said ruling was 
later abrogated, and after February 18, 
191 3, the County of York made no fur- 
ther collections on behalf of the Com- 
monwealth." This finding must be read 
together with the agreement of fact be- 
fore the auditor, as embodied in the 
court's opinion filed August i, 1921. 



Laches has been defined to be "the 
neglect to do that which by law a man is 
obliged or in duty bound to do": Bou- 
vier's Law Dictionary. 

It must be remembered that Frank 
Minnich was placed in the custody and 
keeping of the State by an order of the 
court, as an insane person. It was not 
required by law that the State enter into 
a contract with the individual lunatic or 
his friends for the payment of his main- 
tenance, as private asylums must do. So 
there was no legal obligation of these 
public State concerns to do more than the 
statutes required of them, take the luna- 
tic and care for him according to law- 
There were no contractual relations ex- 
isting between the State and Frank Min- 
nich or his relatives. He was placed in^ 
the custody of the State for the good of 
society and for that protection for him- 
self which was not forthcoming from his 
relatives. The order of the court was 
mandatory, and the insane hospitals were 
bound by law to keep and maintain him. 
But, as has been said by the Supreme- 
Court, "The law implies an obligation on- 
the part of the lunatic or his estate, to- 
reimburse those who have supplied his 
necessities," and "The Act of June i, 
191 5, P. L. 661, providing for the col- 
lection by the Commonwealth of 
amounts expended for ^ the maintenance 
of a lunatic confined in a state hospital, 
applies to the collection of claims due the 
Commonwealth at the passage as well as 
those which became due thereafter" : Ar- 
nold's Estate, 253 Pa. 517. This rule is 
applicable to those who are maintained 
as criminals in state hospitals. 

"There is nq merit in the contention 
that the entire costs of maintenance of 
the hmatic was chargeable to the county, 
and that the State was a mere volunteer, 
in making payments for the lunatic's sup- 
port" : Commonwealth v. Evans, 253 Pa. 
524. 

L'nder all the facts, we fail to see any 
good reason in this case to support any 
charge of carelessness on the part of the 
Commonwealth in collecting from the 
hmatic or his estate, that which the law 
has expressly said was an obligation on 
the estate and its representatives. We 
think the leamed auditor is wrong in his 
conclusion that in the perfonnance of its 
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duty in the present case the Common- 
weahh was guilty of any laches. 

The facts show that Frank Minnich, 
the decedent, was a lunatic placed in the 
custody of the institutions of the State, 
by order of the court of York County, 
Pa. He remained there, supported and 
maintained by the State, until his death, 
which occurred February i8, 1916. Dur- 
ing the time he was in the custody of the 
state, all the expenses for his mainte- 
nance, care, food, clothing and* attend- 
ance was paid by the State except for a 
small period of the time, when they were 
advanced by Minnich's committee in lun- 
acy to the County of York, not under de- 
mand from the State, but in accordance 
with the provisions of the law as con- 
strued by the county commissioners of 
York County and arranged by the counsel 
for the committee in lunacy. After a 
period of these payments to the county 
commissioners, the committee in lunacy 
<:eased payment to the county, because he 
was informed by the county commission- 
ers that the auditor general of the State 
had raised some objection as to the lia- 
bility of counties. From that time on, 
nothing was paid by the estate of the 
lunatic for his support and maintenance, 
although the facts show that he had an 
estate of the value of $28,000, or more. 
When he, the lunatic, died, the committee 
In lunacy was notified, and his body was 
delivered by the authorities of the state 
institution to his relatives, who, the evi- 
dence shows, were all collateral relatives. 
At the time his body was taken in charge 
ty his relatives and the State relieved of 
"his care and the expense of his keeping 
and maintenance, the State had actually 
^expended for his care and support the 
sum of $1,895.24, for which expendi- 
tures they have never been reimbursed. 
There is nothing in the case to show what 
was said or done by either the represen- 
tatives of the hospital who delivered the 
corpse to its friends, or the friends who 
received it ; but there was an Act of As- 
sembly on the statute books, which had 
"been enacted June i, IQ15, and was pub- 
lished in the Pamphlet Laws of that year, 
191 5, on page 661, which announced that 
it "related to the maintenance of the in- 
sane, * * * confined in the various 
institutions of the Commonwealth ; fixing 
liability for their support ; providing for 



the collection of the moneys due the 
Commonwealth therefor, and for pro- 
ceedings ;*elating thereto," and providing 
in its 2d section, "Every trustee, com- 
mittee, guardian, or other person nomi- 
nated or appointed to take charge of the 
estate of any lunatic * * * who is 
an inmate of any house, asylum, or other 
institution maintained in whole or in part 
by the Commonwealth, shall, within six 
months after his appointment, make a 
true and full report, under oath, to the 
attorney general, showing the amount and 
character of said estate, and every year 
thereafter report to the attorney general 
what, if any, changes there are in said 
estate ; and every executor or administra- 
tor of any deceased inmate of any asy- 
lum, home or institution maintained in 
whole or in part by the Commonwealth 
of Pennsylvania, shall, within six months 
after letters testamentary or of adminis- 
tration have been issued, make a true, full 
and complete report, under oath, to the 
attorney general, of the extent and char- 
acter of such estate." 

It must be observed that this act was 
enacted over eight months prior to the 
time of the death of Frank Minnich, the 
deceased lunatic, and the same length of 
time before letters of administration were 
g^ranted to the respondent in this case. 
There was no compliance with the man- 
datory requirement of that law evi- 
denced. About one year after, Februar)' 
26, 1917, the Orphans' Court in York 
County, on motion duly made by the 
counsel for the administratrix, asked for 
the appointment of an auditor to dis- 
tribute the balance on the account of the 
administratrix, and after that distribu- 
tion was made, more than two years af- 
ter letters of administration had been 
granted, and nearly three years after the 
law requiring a report under oath to the 
attorney general had been promulgated, 
the orphans* court was petitioned for an 
order of sale to resolve the deceased lun- 
atic's real estate into money and dis- 
tribute it, without at any time obeying the 
mandatory law of the State. 

It is true that the courts have decided 
that laches can be charged against the 
state and a municipality as against indi- 
viduals, but we do not think the law wiil 
sustain such a plea under ciromistances 
of that kind. We have found no author- 
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ities which support any such theory. The 
case of Commonwealth ex rel. v. Neff, 
29 D. R. 1010, cited by the auditor, is an 
opinion by Judge Evans (page loii) and 
only decided that, under the Act of June 
I, 1915, P. L. 661, the liability of a 
father, mother, husband or wife, child or 
children, for the payment of support and 
maintenance of a lunatic, is only second- 
ary to the liability of his estate, but as 
the estate of Alexander Neff (deceased 
lunatic) was abundant to pay the ex- 
penses of his maintenance and * * * 
did pay the bills that were rendered to the 
committee, a neglect to collect from the 
estate of Alexander C. Neff is no reason 
why the mother should pay for that neg- 
lect of the Commonwealth. The case of 
Repsher's Estate, 24 D. R. 15, cited by 
the auditor, in the opinion rendered by 
Judge Stewart (Northampton County) 
decided that (quoting from the syllabi), 
"It is the duty of a committee of a luna- 
tic, who possesses a solvent estate, to see 
that he is properly maintained, and, 
where it is necessary to confine him in a 
state hospital, and it costs the State so 
much per week to maintain him in addi- 
tion to what is paid by the county, upon 
the demand of the Commonwealth, the 
committee will be directed to pay the 
Commonwealth." "The fact * * * 
that heretofore no demand has been 
made on the committee, cannot affect the 
committee's liability. No neglect of the 
Commonwealth's officer can be construed 
to be a gift, nDr does the statute of limi- 
tation run against the Commonwealth." 
In the case of Thomas* Appeal, 24 D. R. 
31, Judge Swartz (Montgomery Coun- 
ty), about the same time the decision in 
Repsher's Estate was rendered, decided 
that (quoting from the syllabi), "When 
a lunatic with sufficient estate for his 
maintenance, has been maintained in a 
state hospital as an indigent patient 
through a mistake of the officers of the 
Commonwealth as to his financial ability, 
the Commonwealth is entitled to recover 
from the committee of his estate the 
money paid for his maintenance." 

The theory upon which the auditor de- 
cides the Commonwealth is guilty of 
laches is stated by him as if the Com- 
monwealth had "direct knowledge that 
Minnich's representative was able to and 
actually did pay in full all sums de- 



manded for his maintenance for * * 
* four year period," and that, "after 
that time the Commonwealth is certainly 
chargeable with laches in not continuing 
to assert her claim for the prior mainte- 
nance of the lunatic." This doctrine is 
in conflict with the expressed opinions of 
the judges in the last mentioned cases, 
all but one of which were cited by the 
learned auditor in his opinion. 

This theory assumes that the Common- 
wealth and the committee of the lunatic 
were dealing on a contract for services 
rendered, when the truth is, as the facts 
show, that the lunatic was in the custody 
of the State by an order of the court, 
and the committee of the lunatic was but 
the agent of that court for the purpose of 
looking after the lunatic's property un- 
der the direction of the court. He, with- 
out the direction of. the court, made some 
kind of an indefinite arrangement with 
the county commissioners, which he 
stopped performing after he had been 
informed that the auditor general had 
made an indefinite order, or ruling. There 
is nothing from which the auditor could 
conclude that the county von;missioners 
or the auditor general were acting with 
such authority that the State or any law 
would sanction their action. There was 
no dealing between the lunatic or his com- 
mittee and the commonwealth. The court 
was the representative of the State, and 
the committee was the representative of 
the court. It is unreasonable for the 
committee or the administratrix of the 
lunatic's estate to claim that the Common- 
wealth should pay money for his support 
and maintenance, and relieve his estate 
because it, the Commonwealth, did not 
present bills which would have been pre- 
sented had the committee or the adminis- 
tratrix complied with the mandatory law. 
Such an obligation would impose on the 
Commonwealth an enormous burden in 
looking after thousands of lunatics' es- 
tates, and free relatives and representa- 
tives of lunatics from their natural re- 
sponsibilities, and enable them to enrich 
themselves at the expense of the State. 

The theory upon which the second 
statement of the Commonwealth's claim 
was reduced, in our opinion, is not the 
law. 

At the time of the death of the lunatic, 
the auditor's report shows the Comrhon- 
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wealth had expended for the support and 
maintenance of the lunatic the full 
amount claimed and proven. 

There is nothing to show that this was 
done on any contract with the lunatic or 
the representatives of his estate, and the 
law expressly says that there is an im- 
plied obligation on the part of the lunatic 
or his estate to reimburse the State : Ar- 
nold's Estate, 253 Pa. 517 ; Mansley's Es- 
tate, 253 Pa. 522. 

There is no merit in the contention 
that * * * costs of maintenance of 
the lunatic was chargeable to the county, 
* * * in view of the Acts of June 
13th, 1833, P. L. 92; May nth, 1889, P. 
L. 258, and May ist, 1907, P. L. 153: 
Commonwealth v. Evans, 253 Pa. 525. 

The Act of 1907 refers to "indigent" 
insane : Trustees of State Hospital v. Ly- 
coming County, 239 Pa. 402. Under au- 
thorities already cited, there is nothing in 
the case at bar which indicates that the 
lunatic was "indigent." He was not ; and 
if the order of court committing him to 
the care of the insane hospitals indicated 
that, the liability of the estate would not 
be changed. See also, Harnish's Estate, 
268 Pa. 128; Hoffman's Estate, 258 Pa. 
342; McCanna, Lunatic, 'j'j Pa. Sup. 15; 
Geisler's Estate, 76 Pa. Sup. 560. 

We have examined carefully all that 
was recorded as occurring before the 
auditor, and we fail to find anything that 
would negative or tend to negative, qual- 
ify or change, any of the facts agreed 
upon and embodied in the ruling and 
opinion of the court filed August ist, 
1 92 1. They are therefore an uncontra- 
dicted part of the record, and must all 
be taken as true. Therefore the Com- 
monwealth's 8th exception must be sus- 
tained. 

The foregoing discussion disposes of 
all the exceptions pertaining to the aud- 
itor's findings by the respondent, for they 
were but the converse of those filed by 
the Commonwealth. The exception as to 
the court's authority to open the auditor's 
report and re-hear the case, is answered 
l)y the opinion filed by the court, August 
1st, 1921. 

We regret that counsel for the repre- 
sentatives of the estate of the deceased 
lunatic have construed the opinion and 
ruling of this court, filed August ist. 
1921, as containing a harsh reference or 



reflections on the administratrix and her 
attorney. We stated the law as given 
by the authorities, and adhere to the opin- 
ion that the combination of circumstances 
wealth of Pennsylvania to present a claim 
which must be admitted to be a just and 
legal claim against the deceased lunatic's 
estate, is attributable directly to the fail- 
ure of the parties interested in the estate 
as agents of the law for its legal settle- 
ment, to obey the law and notify the at- 
torney general. It is true that the com- 
monly received idea which accompanies 
the word "fraud," is abject deceitfulness 
and wickedness, but to the mind of an 
experienced lawyer it is regarded with a 
much less harsh view, and until the cir- 
cumstances which surround the word arc 
developed, a lawyer does not regard the 
term as an abusive epithet. The term 
"fraud," or "fraudulent," when used in 
a legal opinion, can never have any other 
definition than that which the reasoning 
and surrounding circumstances may give 
to it. As is said by "Smith on the Law 
of Frauds," chapter i, sec. i, "It is so 
varied in character, and is involved in so 
many different subject matters, under di- 
verse aspects and environments, some- 
times vital, and at other times not, that 
it seems a hopeless task to frame a gen- 
eral definition." 

Under the circumstances of the inquiry 
as they were brought to the court, and 
related, and the reasons given by the 
judge in his opinion, the judge deciding 
the question applied the law and defined 
the omissions, assumptions, disobedience 
to the demands and requirements of well 
^nown law, as» resulting in such fraud as 
the law contemplated when it was de- 
cided that fraud would warrant the 
opening of an already confirmed ac- 
count. 

The exceptions of the respondent, An- 
nie E. Plonk, are all dismissed. 

The claim of the Commonwealth is for 
money expended by it for the support and 
maintenance of Frank Minnich. as 
proved before the auditor amounting to 
$1,895.24. If this expense would have 
been based upon a mutual contract be- 
tween the parties, it would be logical and 
reasonable for the Commonwealth to 
charge interest, but as the default of the 
administratrix was somewhat excused by 
her misconception or ignorance of the 
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law, we think it is a proper exercise of 
the equitable powers accorded to a judge 
in administering the law in the orphans' 
court, to deny to the Commonwealth the 
right to collect interest on the actual 
which led to the failure of the Common- 
amount which was expended as proven. 

Annie E. Plonk testified that one of 
the members of this bar, Frank M. Bort- 
ner, told her that the costs had all been 
])aid to the State, and many other circum- 
stances which appear to the examining 
judge could be cited which would tend 
to mitigate the stress of the consequences 
of this investigation. It is true that ig- 
norance of the law will not excuse, yet 
when one is probably kept in ignorance 
by persuasive forces which know the law, 
but through ignorance of its meaning de- 
liberately ignore it, we think that charity 
should be extended in this particular 
case, as a matter of equity, a privilege 
which we believe this court has a right 
to exercise in this case. 

And now, August 28, 1922, the aud- 
itor's report is referred back to the aud- 
itor, in ord^r that he may find in accord- 
ance with the foregoing opinion, that the 
Commonwealth of Pennsylvania may be 
awarded the amount of $1,895.24; the 
costs of the Commonwealth, occasioned 
by their application to open the auditor's 
report, to be paid by the estate. 



O. and T. of 



York Co. 



Commonwealth v. Sipple 



Crimhial laze — Murder — A'rxi' trial — 
Malice — Somnambulism — Anszccr of de- 
fendant's point — Homicide in commission 
of robbery. 

Whoro a homicide case was proixrly sub- 
mitted to the Jury and a verdict of murder in 
the first degree was render^^d, the verdict 
must stand, unless it is so clearly erroneous 
that the court could not conHcW-ntiously and 
juf^ly enter judgment upon it against tiie de- 
fendant. 

To establiph malice in legal contemplation 
does not necessarily rrquire the usual proof 
of threats or of a quarrel; it may he inferred 
from acts aa well as from the words of the 
party accused. The violent use of a def.dlv 
weapon upon the jierson of another, in a 
manner calculated to cause death or great 



bodily injury (unless in self defense) is le- 
gally sufficient to establish a malicious in- 
tent. 

If a homicide Is committed in the commis- 
sion of a robbery or in an attempt to rob, 
then it is murder in the first degree, under 
Sec. 74 of the Act of 1860, P. U 382; and 
whether the killing was so done is a question 
for the jury. 

On the trial under an indictment charging 
murder in one count and manslaughter in an- 
other, the Cijurt properly refused to charge 
that the jury must acquit the defendant en- 
tirely, if they have a reasonable doubt as to 
whether the killing was wilful, deliberate and 
premeditated. 

Where the defendant and two others were 
the only occui^ants of a workmen's sleeping 
shack, which was locked for the night, and 
in the morning one \yas found beaten to 
death and the other beaten to unconscious- 
ness and later died without recovering con- 
sciousness, and tlie defendant had fled, and 
there was other evidence pointing to the de- 
fendant's guilt, and the defendant before and 
at the trial admitted his presence in the 
shack immediately before and after the men 
were beaten, that he fled with money of one 
of the deceased, that he rejilized he must 
have killed th(* men; but denied any knowl- 
edge of having done so. and testified that if 
he. killed the men he must have been in a 
somnambulistic condition at the time, and 
he and his mother testified that he was sub- 
ject to sleej) walking, without any knowl- 
edge of it aftei wards, which testimony .was 
uncontradicted; and where the court sub- 
nitttd the detense to the jury with a full and 
careful explanati(»n of the nature of the de- 
fense and the measure of proof required by 
the law to establish it; a verdict of murder 
in the first degree was permitted to stand. 

Motion for new trial in Commonwealth 
V. Curtis Sipple, alias Robert R. Hicks, 
No. 52, August Sessions, in the Court of 
Oyer and Terminer of York Co., Pa. 
Indictment, murder and manslaughter. 
Verdict, guilty of murder in the first de- 
gree. New trial refused. 

C. IV. A. Rochou\ district attorney, 
for Commonwealth. 

George S. Love, for defendant. 

Wanner, P. J., July 3d, 1922.— In con- 
sidering the reasons assigned in support 
of this motion for a new trial, we have 
carefully examined the entire transcri])t 
of the case and re-read all of the evi- 
dence. We have found no erroneous ad- 
missions or rejections of evidence, and 
ro exceptions to the court's rulings on 
the admi*;sibility of evidence were in- 
sisted upon at tlie argument of this 
motion. 

It was for the jury to determine the 
guih or innocence of the defendant from 
the whole of the evidence in the case, and 
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its verdict must stand, unless it is so 
clearly erroneous that the court could not 
conscientiously and justly enter judg- 
ment upon it against the defendant. 

The evidence clearly showed that Ga- 
briele Paracchia, an Italian railroad 
laborer, had his skull crushed and that he 
was beaten to death as he lay on his cot 
in a wooden workman's shack, at Cly, 
Pennsylvania, on the night of May 12th, 
1919. 

At the same time and place James 
Critchlow, another laborer, was similarly 
beaten into unconsciousness, and died the 
next day at the hospital, without again 
having become conscious. It was proven 
that the defendant, who was a fellow 
laborer of the other two, occupied the 
^ shack with them, on the night of the 
* homicide. He himself admitted at the 
trial that the three were the only occu- 
pants of the shack that night, and that the 
doors and windows were closed and 
locked when they retired to their several 
cots. The doors and windows were also 
found locked and fastened the next day 
at noon, when the bodies of the other 
two were found, but the defendant had 
fled. He testified at the trial that he had 
locked the door behind him as he left the 
building that night. 

The trunk of Gabriele Paracchia was 
found broken open, and a hatchet and a 
piece of iron, with which the trunk had 
apparently been forced, lay on the floor 
beside it. The pockets of the trousers in 
which he was sleeping were turned inside 
out, and the trousers were also opened 
about the body, and his undershirt rolled 
up, as if in search of an inside money 
belt. Concealed in a stove was found a 
bloody towel, and hidden in the next 
room was an iron rod covered with blood 
and hair, wrapped in a bloody tow^el. The 
woimds in the broken skulls and faces of 
the deceased men were such as could have 
been made with this weapon. The de- 
fendant admitted his presence in the 
closed up room with the above named 
parties when they retired that night, and 
said both before and at the trial, that he 
realized that he must have killed them. 
He denied, however, that he had any ac- 
tual knowledge of having done so. He 
explained that not being well, and being 



restless that night, he had gotten up to 
smoke his pipe and had then gone to bed 
again to sleep. He declared that when he 
became conscious again he found himself 
on the floor with his hands in the trunk 
among its contents, and upon turning on 
the light he saw the dead bodies of the 
two men on the cots, the face and person 
of Gabriele Paracchia being covered over 
with a coat and an overcoat. He testi- 
fied that he touched neither of the bodies, 
but picked up the pocketbook, which he 
found on the floor, and took from it the 
sum of $38.00, which he appropriated to 
his own use. He then washed his hands 
and face, the latter being flushed and hot. 
took his suit case and left the building, 
locking the door behind him. He denied 
having taken the pocketbook or any 
money from the person of either of the 
two men or of having any knowledge of 
the weapons found or of the breaking 
open of the trunk. His sole defense was 
that if he killed these men he had no ac- 
tual knowledge of the fact or how it was 
done, and that he must have been in a 
somnambulistic condition at the time. He 
testified to being subject to sleq) walking 
and called his mother as a witness, who 
related how on former occasions he had 
walked in his sleep and had no knowl- 
edge of it afterwards. She also stated 
that a brother of his had been similarly 
aflfected. A third witness also testified 
that defendant made noises and was oth- 
erwise disturbed in his sleep, but de- 
scribed no clearly defined somnambulis- 
tic acts. 

This evidence was uncontradicted and 
was submitted to the jury, with careful 
instructions by the court as to the nature 
of this defense and the proper manner of 
its consideration by the jury as a form of 
temporary insanity, to which class of de- 
fenses it belongs. The existence of for- 
mer attacks of somnambulism rested en- 
tirely on the testimony of the defendant 
and his mother, and the fact that he was 
in a somnambulistic condition at the time 
of the alleged commission of this crime 
depends entirely upon his own statement. 
The court submitted this defense to the 
jury with a full and careful explanation 
of the nature of the defense and the 
measure of proof required by the law to 
establish it. The jury found against the 
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defendant and, rejecting his plea of som- 
nambulism, i. e., insanity, declared him 
guilty of murder in the first degree. 

It was contended at the argument of 
this motion that the evidence only indi- 
cated a case of murder of the second de- 
gree, as there was no direct evidence of 
premeditated design or of any pre- 
existent malice on the part of the defend- 
ant toward the deceased. But to estab- 
lish malice in legal contemplation, does 
not necessarily require the usual proof of 
threats or of a quarrel. 

It may be inferred from the acts as well 
as from the words of the party accused. 
The violent use of a deadly weapon upon 
the person of another, in a manner calcu- 
lated to cause death or great bodily in- 
jury (unless in self-defense) is legally 
sufficient to establish a malicious intent. 

In addition to the use of a dangerous 
weapon in this case, the Commonwealth 
contended that robbery had been com- 
mitted in connection with the killing of 
these men. Whether such was the case 
was a question of fact for the jury. If 
it found that the killing was done in the 
commission of a robbery or in an attempt 
to rob. then it was murder in the first de- 
cree under the provisions of section 74, 
of the Act of March 31, i860, P. L. 382. 
All this was made clear to the jury in the 
court's charge and we cannot say that its 
verdict was so manifestly erroneous that 
the court would be justified in setting it 
aside and granting a new trial. 

The points submitted by the defend- 
ant's counsel were all affirmed except the 
first, which was properly refused as writ- 
ten, because it asked the court to say that 
the jury must acquit the defendant en- 
tirely, if they had a reasonable doubt as 
to whether the killing was wilful, delib- 
erate, and premeditated, although there 
was a count for manslaughter in the bill, 
which did not require that measure of 
proof to justify a conviction under that 
count. 

The point was affirmed, however, as a 
correct statement of the measure of proof 
required to convict of murder under the 
first count of the indictment. Our con- 
clusion, upon an exhaustive review of the 
whole transcript of the trial in this case, 



is, that no such error was committed by 
the court in its rulings or by the jury in 
its findings of fact as requires a re-trial 
of the case. 

Now, to wit, July 3rd, 1922: The de- 
fendant's motion in arrest of judgment 
and for a new trial are overruled and re- 
fused. 



C. p. of Allegheny Co. 

Marcus V. Woods 



Pleading and practice — Averments — 
— Written or oral agreement — Practice 
Act of iQis. 

There Is nothing in the Practice Act of 
1915 which requires a pleader to say that a 
transaction was not carried on in writing. 
To say that defendant engaged plaintiff to 
do a certain thing will be understood as al- 
leging an oral agrreement. 

Sur motions ex parte defendant for 
new trial and for judgment n. 0. v. Over- 
ruled. 

Levy & Levy, for plaintiff. 

John F, Gloeckner, for defendant. 

Before Shafer, P. J., Macfarlane and 
Camahan, JJ. 

Shafer, P. J., March 21, 1922. — These 
motions are both founded, as we under- 
stand it, upon the claim of the defendant 
that the pleadings do not show whether 
the contract was oral or in writing, and 
that there is no specific allegation that the 
plaintiflF had a special contract with the 
defendant for his commissions on the 
sale of property, he being admittedly not 
a licensed broker. 

It is true that the statement does not 
show in so many words whether the con- 
tract was oral or written, but simply al- 
leges that the defendant engaged the 
plaintiff to sell the property. This is to 
be understood as alleging an oral agree- 
ment, but however this may be, there is 
nothing in the Practice Act of 191 5 
which requires a pleader to say that a 
transaction was not carried on in writing. 

As to the other reason, the statement 
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of claim plainly alleges an agreement to 
pay the plaintiff a definite sum for doing 
a definite thing. The motions are there- 
fore both refused. 



C. P. of 



Northampton Co. 

Fitzgerald-Speer Co. v. Preston 



Practice — Mechanics' liens — Applica- 
tion to examine books and papers. 

While the court always had compulsory 
power to order books and papers in the pos- 
session of one of the parties to be produced 
for examination before trial, that power will 
not be exercised unless he shows afflrma- 
tively that they are necessary for him to 
prepare his defence. 

The 36th section of the Act of 4th of June, 
1901, P. L. 448, confers no new power on the 
court with reference to the examination of 
a party's books and papers before trial. 

Application to examine books and pa- 
pers before trial. Application refused. 

Messrs. E. J. and J. W. Fox, for the 
plaintiff. 

George IV. Geiser, Jr., Esq., for the 
defendants. 

Stewart, P. J., Feb. 27th, 1922. — This 
is an application under the 36th section 
of the Act of the 4th of June, 1901, P. 
L. 448, relating to mechanics' liens. The 
pertinent part of the section is as fol- 
lows : "For the purpose of enabling a 
proper defence to be made, the court 
may order a more specific statement of 
the claim, or an examination of the 
books and papers referred to therein, 
and may strike off the claim for a failure 
to comply w4th the order, as in other 
cases." There is nothing new in the 
section. The court always had compul- 
sory power for the production of books 
in the possession of one of the parties to 
a suit where such production was pro- 
per. That power at law was like a bill 
of discovery in equity, but there are well 
settled rules applicable to the practice. 
The learned counsel for the defendants 
has attached to his petition copies of the 
plaintiff's books of account. Those 
copies are entirely sufficient under the 



mechanics' lien law. See Willson vs. 
Canevin, 226 Pa. St.. 362. Matters 
which controvert the correctness of 
those items must necessarily be in the 
defendant's knowledge if they exist, and 
no reason is set forth in the petition 
which induces us to make the order. 
The mere allegations that the copies do 
not set forth the names of the persons 
who receipted in writing for the delivery 
of the goods, and that the defendants 
require further information in order that 
they may be enabled to prepare a proper 
defence are not sufficient. In Raub vs. 
Van Horn, 133 Pa. St., 573, a case from 
this county, the late President Judge 
Schuvler filed an opinion quoting from 
Thomas vs. Smith, i T. & H. Pr., sec. 
610, and the syllabus of that case is as 
follows: "The right to an order upon 
the opposite party for the production of 
the books and papers of the latter, under 
section i, act of February 27, 1798, 3 
Sm. L. 303, is confined to their produc- 
tion on the trial of the case, un]es> 
where the parties have a common inter- 
est in the instruments of evidence called 
for." That case was affirmed in a per 
cur. We are not certain that the sylla- 
bus correctly gives the principle appli- 
cable to all cases, but we do agree with 
what President Judge Thayer said in 
Davenport vs. Penna. R. R. Co., 2 Dis- 
trict Rep., 784, as follows: "We regard 
the application for an order for the pro- 
duction of the books called for as a mere 
fishing expedition in search of evidence 
to support the plaintiff's claim. Such 
experiments are not to be encouraged. 
If the plaintiff will swear that any parti- 
cular book contains evidence material to 
his case, and will sufficiently describe it 
and the nature of the contents and par- 
ticular entries, he can have an order. 
But he has no right to compel the de- 
fendant to produce cart loads of books 
containing what may or may not be en- 
tries relating to his case, in order that he 
may ransack them in search of evidence 
to make out his case." Applying what 
was there said to the present case, the 
rule for the examination of the books 
and papers of the plaintiff corporation 
is discharged. As the present applica- 
tion has been pending for a week, we ex- 
tend the time to file the affidavit of de- 
fence for one week. 
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C. p. of Washington Co. 

jaret Roup v. 0. S. Simpson 



Marga 



Refusal of constable to pay over wage 
claim — Malfeasance in office — Trespass, 
not assumpsit — Rights of officer. 

Where an officer executes a landlord's war- 
rant, and wrongfully refuses to pay a wage 
claim, he is guilty of malfeasance in office. 
The wage claimant's action against the offi- 
cer is in trespass, not in assumpsit. 

Before the wage claimant is entitled to 
recover from the oflficer for refusal to pay, 
he must not only show that the claim is 
justly and lawfully due him, but also that 
the officer's refusal to pay was wrongful and 
unlawful. 

Where there is a bonafide dispute as to 
the legality of a wage claim, the officer not 
only has the right, but it is his duty to with- 
hold payment. 

In the event of a wage claim being dis- 
puted, the officer's best course is to pay the 
money into court and rule interested par- 
ties to interplead. 

Sur question of law raised in affidavit 
of defense. 

W. R. Dennison, for plaintiff. 
Harry F. Moore, for defendant. 

Cummins, J., July 3, 1922. — This is 
an action wherein the defendant is 
charged with malfeasance in office, it 
being alleged that, as a constable, he ex- 
ecuted a landlord's warrant and conduct- 
ed a sale thereunder for rent, and that 
he thereafter refused to pay to plaintiff 
from the proceeds of said sale such 
amount as was justly and legally due 
him as a wage claimant. 

That sufficient is alleged in the state- 
ment, if proven, to sustain the action, is 
self evident. The only other matter in 
controversy seems to be whether or not 
the action should not have been in as- 
sumpsit instead of in trespass. The fol- 
lowing excerpts from Wormald vs. Mar- 
vin et al., 27^ D. R. Pa. (64), would ap- 
pear to dispose of that question : "We 
do not have before us a suit upon a 
bond but an action for damages for mal- 



feasance of office. That such an action 
will lie by a wage claimant, and that the 
form of the action is trespass on the 
case, is clear." The gist of the cause of 
action is not that the tenant was indebted 
to plaintiff, but defendant's wrongful re- 
fusal to pay over the amount justly and 
lawfully due plaintiff. Plaintiff must 
not only show that the wage claim is 
justly and lawfully due him, but also 
that defendant wrongfully and unlaw- 
fully withheld payment, before he can 
recover. If there was any dispute in 
good faith as to the legality of the claim, 
the constable would not only have the 
right, but it would be his duty to with- 
hold payment, and in that case perhaps 
his most appropriate remedy would be 
to pay the money into court and procure 
a rule on all parties interested to inter- 
plead. 

And now, to-wit, July 3rd, 1922, this 
case came on to be heard and was argued 
on the questions of law raised in the af- 
fidavit of defense, and these questions 
having been decided in favor of plaintiff, 
said case is ordered on the trial list. 



c. P. of 



Welch 



Luzerne Co. 



V. Burgess and Councilmen 
of W. Pittston et a!. 



Wlien ii call by a borough for bids to fur- 
nish and apply oil upon the streets is un- 
iccompanied by speciflcations. there is no 
common basis or standard by which to make 
any Just comparison of bids and the execu- 
tion of contract upon an accepted bid will be 
enjoined. 

Hearing on motion to continue pre- 
liminary injunction. Injunction contin- 
ued. 



Hall, J. D. Farnham, for 



plaintiff. 

B. B. Leans, W. A. Valentine, A. T. 
Walsh, for defendants. 

Fuller, P. J., July, 1922.— This bill 
seeks to restrain the municipal authori- 
ties of \\>st Pittston borough from 
making with C. C. Callahan a proposed 
contract to oil the streets of that bor- 
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ough at tliirteen cents per gallon, on the 
grounds : 

(i) That he was not the lowest re- 
sponsible bidder and so the contract in- 
volves an abuse of discretion ; 

(2) That the call for bids was made 
without specification of quality, quantity 
or time; 

(3) That other infirmities appear in 
the manner of procedure. 

The preliminary injunction was grant- 
ed on prayer to enjoin execution of the 
contract. 

The facts are: 

1. On May 8, 1922, a resolution was 
adopted by the borough council instruct- 
ing the secretary "to advertise for bids 
for oil, the same to be used in oiling 
the unpaved streets of the borough, re- 
serving the right to reject any and all 
bids/' 

2. Thereupon the secretary, in ac- 
cordance with law (Act of 1921, P. L. 
147), did advertise in three weekly is- 
sues of the Pittston Gazette, viz., on May 
9 and 16, thus: **Sealed proposals will be 
received by the borough of West Pitts- 
ton, at the Town Hall, until 8 o'clock 
p. m., Wednesday, May 31, 1922, for 
furnishing and applying an asphaltic 
road oil to the unpaved streets in the 
borough. The work contemplated con- 
sists of the treatment of approximately 
00,000 square yards. Bidders shall fur- 
nish with their proposals specifications 
covering the materials which they pro- 
pose to furnish. All material shall be 
applied with an approved pressure dis- 
tributor. All work shall be done under 
the direct supervision of the council and 
the street commissioner. Each proposal 
shall be accompanied by cash or certified 
check on a Luzerne county bank payable 
to the borough of West Pittston in the 
sum of $500. The borough reserves the 
right to reject any or all bids;" and on 
May 2T^, the same, with the addition 
^'proposals shall state the price per gaf- 
lon for which materials will be furnished 
and supplied." 

3. On May 31, five bids were sub- 
mitted to council, viz : 

(i") Ry Benjamin Foster Company, 



Aztec 45 per cent, road oil applied by 
use of an automobile pressure distribu- 
tor, .1165 cents per gallon, accompanied 
by statement of analysis and qualities ; 

(2) By Headley Good Roads Com- 
pan}', the same oil, on precisely the same 
statement and proposal, for .0915 cent^ 
per gallon; 

(3) By Pittston Construction Com- 
pany, same oil and accompanied by 
statement, for .1550 cents per gallon, 
and Tioc oil .50 per cent, asphalt, for 
.1650 cents per gallon; 

(4) By the Barrett Company, Tarvia 
B, accompanied by specification, for 
.1350 cents per gallon; 

(5) By C. C. Callahan, Maloney Oil 
Company's 45 per cent, road oil, accom- 
panied by specification, for 13 cents per 

gallon. 

4. Upon reception of the bids, May 
31, they were thoroughly discussed by 
council which by vote of four to three 
accepted the bid of C. C. Callahan, and 
instructed its attorney to draw a con- 
tract. 

An ordinance covering the matter wa> 
introduced, and by the same vote was 
passed on first and second reading June 
5- 

The preHminary injunction was issued 
June 7, and pending the same, by leave 
of Court without prejudice, the ordin- 
ance was ])ermitted to pass, on third 
reading June 12, when by the same vote 
it was duly enacted and will be carried 
out if the injunction should be dissolved. 

5. No councilmanic action whatever 
other than that above mentioned has 
been taken in the matter. 

6. In awarding the contract to Calla- 
han in preference to other bidders lower 
and equally responsible, the majority of 
council were actuated by the following 
considerations : The similarity in the 
sj)ecifications and language of the three 
first named bids for Aztec oil, two of 
I hem being expressed precisely alike, but 
all diifering in amount, created in the 
minds of these councilmen a suspicion 
of collusion which led them to reject the 
three bids. The fourth named bid was 
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not for oil at all, strictly speaking, but 
for a composition known as Tarvia B 
which was not contemplated, and so this 
bid was ignored. This process of elimi- 
nation left only the fifth named bid, 
Callahan's, for Maloney Oil Company's 
oil, which they accepted because that oil, 
by comparison with Aztec oil on test and 
according to specifications, showed very 
much less shrinkage, had in prior use 
upon the streets of the borough given 
general satisfaction, and was regarded 
by the councilmen as a better oil al- 
though they really knew very little con- 
cerning the relative merits of the respec- 
tive articles. 

7. On a reasonable estimate of one- 
half gallon to the square yard the entire 
cost of the oiling proposed will on the 
Callahan bid approximate $5,850 and on 
the Headley Good Roads Company bid 
about $4,117.50, a difference of about 
$1,732.50 in favor of the latter. Never- 
theless the councilmen in thus awarding 
the contract were acting in good faith 
and with as much discretion as could be 
reasonably expected under the circum- 
stances, and we would not disturb their 
action except on the second ground 
above mentioned. 



DISCUSSION 

The only ground in the case on which 
to sustain the injunction is, that the call 
for bids was unaccompanied by any 
specification. The bidders, indeed, were 
expressly requested to furnish their own 
specifications. Hence they had in mind, 
as their bids indicate, no common basis 
or standard (except the three Aztec 
bids) by which to make any just com- 
parison of their bids. 

Under the Act of 1921, P. L. 147, 
supra, amending the Borough Code of 
10 1 5, there could be no contract without 
calling for competitive bids ; and in com- 
mon sense there could be no properly 
competitive bids unless the bidders were 
bidding on the same proposition. Two 
of the bids embodied the stipulation 
omitted in the others "the above price is 
named with the understanding that the 
entire quantity required can be applied 
at one and the same time and that the 
borough will have the streets cleaned 



and prepared so that the application of 
the oil will not be delayed." The bids 
specify three different comsmodities. 
And what differing ideas were entertain- 
ed by the bidders respecting time of per- 
formance, quantity of oil to be used and 
the like is locked up in their respective 
bosoms. There was a perfectly feasible 
method for the council to pursue which 
would have avoided the difficulty, viz., to 
have the borough engineer or other ca- 
pable expert prepare a sj>ecification of 
quality which in his judgment would give 
the best result, either referring to some 
standard grade like Aztec or Alaloney or 
the like, or by expressly enumerating the 
desired characteristics, prescribed the 
quantity either by reference to the 
square yard or some other standard, and 
designate the method of application, the 
time when performance would be ex- 
pected, and any other details deemed es- 
sential in a proper contract for such pur- 
pose. 

•By not pursuing this or a similar 
course we think they encountered the 
principle which in Mazet v. Pittsburgh, 
137 Pa., 548, Edmundson vs School Dis- 
trict, 248 Pa., 559, and in sundry local 
decisions of this Court, was held to viti- 
ate the proceeding. 

Accordingly, the injunction is contin- 
ued imtil final hearing or further direc- 
tion. 



c. V. of 



Berks Co. 



Reinharl v. Kunkle 



Real estate — Line trees between pro- 
perties — Destruction — Damages — Puni- 
tive damages — Excessive verdict. 

The owners of adjoining" lands upon whose 
dividinj? line stands a line tree are owners of 
the tree in common, the one having: a riKht 
of action apiunst the other upon a total de- 
strurti(m of the tree; and the jnjrcliaser of 
the timher from one is similarly liable. 

Where the value of the tit^e was variously 
testified to as from $3. $8 and $15 on the side 
of defendant and up to $200 on the side of 
plaintiff and the jury found a verdict for 
$131.66, the court reduced the verdict to $65. 

The right of the jury to po beyond merely 
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compensatory damages and award exemplary 
ones can scarcely be questioned, but the al- 
lowance must not be grossly disproportionate 
to the injury inflicted. 

Rule for new trial. 

Edward D. Trexler, for defendant and 
rule. 

Rothermel & Manger, for plaintiff. 

Endlich, P. J., April lo, 1922. — Rein- 
hart, plaintiff in this case, owns timber 
land in Albany township, this county, 
adjoining land of one Dietrich. The 
latter sold the standing timber on his 
land to one Schroeder, who sold it to 
Kunkel, defendant. Kunkel cut down 
the timber and in doing so cut down a 
tree standing on the line dividing plain- 
tiff's land from Dietrich's and marked 
as a line tree. Thereupon Reinhart 
brought this action against Kunkel to 
recover damages for the loss of the line 
tree, both compensatory and punitive. 
The jury gave the plaintiff a verdict for 
$131.66. The defendant asks for a new 
trial on the ground of excessiveness of 
the verdict. The reasons filed in sup- 
port of the rule for a new trial specify 
certain admissions and refusals of offers 
of evidence; but the complaint in every 
instance is that the admission or refusal 
served to increase the quantum of the 
verdict. If, therefore, the verdict was 
not excessive, or if, without a retrial of 
the case, the verdict can be reduced to 
what is fair and reasonable, the resort 
to a new trial will become unnecessary, 
the rulings instanced will, if erroneous, 
be harmless, and discussion of them in 
detail unimportant. 

As to the right to maintain the action, 
it is enough to say that the general un- 
derstanding seems to hold the owners of 
adjoining lands upon whose dividing 
line stands a line tree to be the owners 
of the tree in, common : Comfort v. 
Kverhardt, 35 W. N. C. 364, the one hav- 
ing a right of action against the other 
upon a total destruction of the tree : see 
Harndon vs. Stultz (Ta.), 100 N. W. 
Rep. 320; Dubois vs. Beaver, 25 N. Y. 
123. 128. Of course, the purchaser 
from the ad joiner of timber standing on 
land of the latter cannot be in any better 
situation than the adjoiner himself, but 
is similarly liable. 



The value of the line tree is variously 
testified to as from $3, $8, $15 on the 
side of the defendant, up to $200 on the 
side of the plaintiff. The right of the 
jury to go beyond merely compensatory 
damages and award exemplary ones can 
scarcely be questioned. But the allow- 
ance must not be grossly disproportion- 
ate to the injury inflicted. We believe 
that the allowance made by the jury is 
too great, but that a reduction of the 
verdict by about 50 per cent, will bring 
the laintiff's recovery within conscion- 
able limits. Accordingly — 

The rule for a new trial is discharged 
on condition that t^e plaintiff, within 20 
days from this date, remit upon the re- 
cord of this action so much of the ver- 
dict heretofore rendered therein as ex- 
ceeds the sum of $65, with interest from 
September 22, 1921 ; otherwise, at the 
expiration of said period, the rule to 
show cause to become absolute. 



C. P. of Allegheny Co. 

Cimiotti V. Cimiotti 



Divorce — Notice of master's hearing 
— Service — Libellant's attorney. 

Service of a master's hearing: in a divorce 
proceeding: directed to respondent cannot be 
legrally served by the attorney for libellant 
and proof of service be sworn to by him. 
This practice will not be recogrnized. 

In divorce. 

Harry R. Bunton, for libellant. 

Evans, J., May 3, 1922. — The service 
of the master's notice of hearing on the 
respondent was made by the attorney 
for the libellant, and the proof of service 
sworn to by him. 

W^e have decided, sometime ago, that 
we will not recognize the practice of the 
attorney for the libellant making proof 
of service such as in this case. We 
therefore refuse to grant the divorce on 
the record as it stands, with leave on the 
part of the libellant to proceed with the 
case rei^ularly and give to the respond- 
ent notice served by a proper person. 
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Tork Co. 



C. P. of 

Shane Bros. & Wilson v. Painter, 
No. 2 



Plaintiff's statement — Definitions of 
paragraph, fact, allegation and material 
allegation — Two material allegations in 
one paragraph, 

A paragraph is a part of a Bection of a 
statute, pleadinsr. affidavit, et cetera, which 
contains one article, the sense of which is 
complete. 

A fact is a circumstance, event or occur- 
rence as it actually takes or took place; a 
physical object or appearance as it actually 
exists or existed. 

An allegation is the assertion or statement 
of a party to a suit which he undertakes to 
prove. 

A material allegation in a pleading is one 
essential to the claim or defense, and which 
could not be stricken from the pleading 
inrithout leavinsr it Insufficient. 

The inclusion of two material or essential 
allegations In a single paragraph of a plain- 
tifTs statement violates Section 5 of the 
Practice Act of 1915, and is sufficient ground 
for the striking off of the statehnent. 

Motion to Strike off the plaintiff's 
statement in Shane Bros. & Wilson v. Ira 
S. Painter, trading and doing business 
as People's Baking Company, No. s Ap- 
ril Term, 1921, in the Court of Common 
Pleas of York County, Pa. 

The first and second paragraphs of the 
plaintiff's statement set forth the names 
of the parties ; the third is set forth in 
the opinion of Judge Ross; the fourth 
averred that the defendant informed the 
plaintiff that he, the defendant, will not 
perform the contract mentioned in the 
third paragraph, and requested a cancel- 
lation of the contract, and that the plain- 
tiff notified the defendant that a carload 
of flour will be sent to the defendant, 
**in accordance with the terms and pro- 
visions of the said contract"; the fifth 
paragraph averred that the defendant 
failed to give directions for the shipment 
of the flour mentioned in said contract, 
and after notice to the defendant of its 
intention so to do, the plaintiff shipped 
the flour to the defendant, and drew 
upon the defendant for the contract 
price thereof, "in accordance with the 
terms of said contract"; the sixth para- 
graph averred tender of the flour to the 



defendant, demand for payment thereof, 
and the defendant's refusad to accept the 
flour and to pay for it ; the seventh para- 
graph averred that prior to a certain date 
the plaintiff had tendered to the. defend- 
ant, "in accordance with the terms of the 
said contract," and the defendant had re- 
fused to accept or pay for the goods 
mentioned in the contract, "in accord- 
ance with the said contract" ; the eighth 
paragraph averred the resale of the flour 
and the price received ; the ninth averred 
that by reason of the refusal of the de- 
fendant to accept the flour, "legal and 
reasonable demurrage charges were in- 
curred, the amount being mentioned, de- 
manded by the railroad company and 
paid by the plaintiff, together with re- 
consignment charges ; paragraphs ten 
and eleven averred the resale of the 
flour, and the losses and expenses incur- 
red ; and paragraph twelve averred "that 
by reason of the premises there is justly 
and legally due from the defendant to the 
plaintiff," the amount claimed, and set 
forth the several items thereof. 
Defendant's motion sustained. 

Niles & Neff, for plaintiff. 

Stewart & Gerber, for defendant. 

Ross, J., October 16, 1922. — This case 
was before us on a motion to srtike off 
plaintiff's stateinent and, for the reasons 
given in our opinion filed January 30, 
1922, we made the following order: 
"The plaintiff's statement is srticken off, 
and the plaintiff is granted fifteen days 
from this date to file another statement 
of claim in accordance with the fore- 
going opinion": Shane Bros. & Wilson 
V. Painter, 35 York 181 ; i D. & C. 730. 

On the 28th of February, 1922, anoth- 
er statement of claim was filed, and we 
now have to deal with defendant's mo- 
tion to strike off that statement. 

The first reason given as a basis for 
the motion is in the following words: 
"It is not a statement, containing and 
containing only, in a concise and sum- 
mary form, the material facts on which 
the plaintiff relies to support his claim. 
The third paragraph is open to this criti- 
cism." 

The third paragraf)h referred to is 
worded as follows: "III. This action is 
based upon a written contract, signed by 
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the said defendant, on or about Septem- 
ber 21, 1920, 'People's Baking Com- 
pany, Buyer, by Ira S. Painter,' and by 
*C. H. Bollinger, salesman,' who solic- 
ited the said contract, and after its sig- 
nature by the defendant, forwarded the 
same to plaintiff at Minneapolis, Minne- 
sota, for acceptance by plaintiff and per- 
formance upon plaintiff's part at Minne- 
apolis, ^rinnesota, and accepted and con- 
firmed by plaintiff, of which acceptance 
and confirmation defendant was given 
due and timely notice. A true and cor- 
rect copy of said contract is hereto at- 
tached and marked 'Exhibit A.' 

*!On or about September 2^, 1920,! 
plaintiff mailed to defendant at New 
Freedom, Pennsylvania, plaintiff's ac- 
ceptance and confirmation of said con- 
tract ; a true and correct copy of which, 
marked 'Exhibit B,' is hereto attached. 

The defendant argues, "Second : The 
third paragraph violates section five of 
the Practice Act of 191 5, in this: that it 
is not divided into paragraphs numbered 
consecutively, each of which contains but 
one material allegation. Paragraph 
three of the statement violates this rule, 
as it contains several allegations of inde- 
pendent facts, which should be alleged in 
separate and independent paragraphs." 

It is true that the Practice Act 191 5 
requires in its 5th section, that "each 
(paragraph) shall contain but one ma- 
terial allegation." It is evident that the 
intention of the framers of the statute, 
and the legislature enacting it, was to 
bring about a simplicity in pleading ; and 
the Act should be construed with a view 
to that intention. It is a remedial statute 
and can be liberally construed. The fifth 
section requires that the statement 
("pleading") shall contain a statement in 
a concise and summary form of the ma- 
terial facts, but not the evidence, or in- 
ferences, or conclusions of law, and shall 
be divided into p'i'ragraphs numbered 
consecutively, each of which (para- 
graphs) shall contain but one material 
allegation. The 21st section authorizes a 
motion to strike from the record a 
pleading which does not conform to jthe 
provisions of the Act. 

There are many things in the Practice 
Act 1915 which tend to puzzle the courts 
when presented to them for interpreta- 
tion. The question before us, I appre- 



hend, grows out of the lack of care in 
construing the words which declare the 
law in the 5th section. It will be ob- 
served that the requirement of the sec- 
tion is that the "pleading shall contain. 

* * * only, a' statement * * * 
of the material facts," "and shall be di- 
vided into paragraphs numbered consec- 
utively, each of which (paragraphs) 
shall contain but one material allega- 
tion." 

A paragraph has been defined as "A 
part of a section of a statute, pleading, 
affidavit, etc., which contains one article, 
the sense of which is complete" : Black's 
Law Dictionray. A fact is "a circum- 
stance, event or occurrence as it actually 
takes or took place ; a physical object or 
ap]>earance, as it actually exists or ex- 
isted": Black's Law Dictionary. An al- 
legation is "the assertion or statement of 
a party to a suit which he undertakes to 
prove" : Century Dictionary and Cyclo- 
pedia. "A material allegation in a plead- 
ing is one essential to the claim or de- 
fence, and which could not be stricken 
from the pleading without leaving it in- 
sufficient": Black's Law Dictionar}\ 

It might take several allegations to 
state an ultimate fact upon which a 
pleader depends for his claim. The same 
section of the said Practice Act prohibits 
the pleader from stating the evidence by 
which the facts relied upon are to be 
proved. So that, if we require of the 
pleader a separated enumeration of 
every allegation which is required to 
state an ultimate fact, pleadings would 
often be rendered prolix and abound 
with matters of evidence which would 
render it difficult of proper analysis, and 
in conflict with the requirements of sec- 
tion 9 of the Act. 

In construing the Act, its several pro- 
visions must be reasonably applied to the 
circumstances. As was said in Parry v. 
The First National Bank of Lansford. 
270 Pa. 556, "Section 21 of the Act of 
May 14, IQ15, P. L. 483, relating to the 
striking off of defective pleadings, * * 

* is simply a general enabling provision 
to be read in connection with the rest of 
the Act." I agree with Judge Hinkley, 
who, in the case of Fuel Oil Co. v. Clar- 
endon Refining Co., reported in 29 D. R. 
805, said, in his opinion, pages 807-8, 
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"There can be no arbitrary rule as to 
what constitutes a single material allega- 
tion. It depends upon the differing cir- 
cumstances arising under each state of 
facts. The minutest possible sub- 
division into its last possible anlaysis of 
positive statement in a paragraph we do 
not think is required; although on the 
other hand, we must avoid the inclusion 
of two material or essential allegations 
in a single paragraph. A correct inter- 
mediate course must be pursued, and al- 
though a paragraph contains a single ma- 
terial allegation, it also may contain, de- 
pending upon the circumstances, such 
subordinate allegation as may modify, 
clarify or explain this." 

The paragraph III which is the sub- 
ject of defendant's first and second ex- 
ceptions, .contains the following allega- 
tions: "This action is based on a writ- 
ten contract, signed by the said defend- 
ant, on or about September 21, 1920, 
'People's Baking Company, Buyer, by 
Ira S. Painter.' and by *C. H. Bollinger, 
salesman/ who soh'cited the said con- 
tract, and after the signature by the de- 
fendant, forwarded the same to plaintiff 
at Minneapolis, Minnesota." 

To this point the plaintiff has entered 
in the paragraph, first, an assertion that 
the suit is based on a contract signed by 
- the defendant as buyer and C. H. Bol- 
linger, salesman, on September 21, 1920. 
That is a material allegation which de- 
fendant can affirm or deny. All the 
other phrases are explanatory, and if al- 
lowed to stand, must be explicitly treated 
by the defendant in an affidavit of de- 
fense. 

This kind of pleading, we apprehend, 
is just what the Practice Act of 191 5 in- 
tended to suppress ; there are really three 
allegations which are but explanatory of 
the material allegation that a contract 
was made in writing between plaintiff 
and defendant. The explanatory phrases 
are given the appearance of material 
averments to the extent that they can be 
used as evidence to annoy a defendant at 
trial and, we think, are in conflict with 
that part of the Act which requires con- 
ciseness and an avoidance of such evi- 
dence by which material facts are to be 
proven. The paragraph continues with 
three other declarations, by which we are 
apprised that a copy of the contract in 



question is attached as "Exhibit A" ; that 
it was duly forwarded to and received 
by plaintiff and was accepted; that the 
defendant was given due and timely no- 
tice of such acceptance ; and that "on or 
about September 2^, 1920, plaintiff 
mailed to defendant, &c., &c., its accept- 
ance, which is attached as "Exhibit B." 
Here again are a number of assertions of 
independent facts subordinate to the ul- 
timate facts necessary for plaintiff's 
proof, and should only be matters of evi- 
dence ; but they are so grammatically in- 
terwoven with the material allegations, 
that only an ingenious lawyer can sepa- 
rate them from allegations material to 
ultimate facts which form the real issue 
in the case. We think the first and sec- 
ond exceptions must be sustained. 

The paragraph numbered IV of plain- 
tiff's statement violates the requirements 
of section 5 of the Practice Act of 191 5, 
and is the cause of the third exception. 
The defendant's third exception is sus- 
tained. 

The fourth exception refers to para- 
graph V of plaintiff's statement as "a 
conclusion of law." We think that para- 
graph is so stated as a- fact that it can 
readily be understood and answered by 
a direct affirmation or denial. The de- 
fendant's fourth exception is therefore 
overruled and dismissed. 

The defendant's fifth exception 
charges that paragraph VI of plaintiff's 
statement contains two separate and in- 
dependent all^ations of material fact, 
and therefore violates section 5 of the 
Practice Act of 1915. The fifth excep- 
tion is sustained. 

The sixth exception says that para- 
graph VII of plaintiff's statement is a 
conclusion of law. It is true that the 
party who drafted the seventh paragraph 
includes his estimate of the meaning of 
the contract on which the suit is based, 
but we think the paragraph is so directly 
stated as a fact that it can be denied or 
affirmed. The defendant's sixth excep- 
tion is therefore overruled and dis- 
missed. 

The defendant's seventh exception is 
to the IX paragraph of plaintiff's state- 
ment. We think that paragraph IX of 
plaintiff's statement is so drawn that it 
can be affirmed or denied. The defend- 
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ant's seventh exception is therefore over- 
ruled and dismissed. 

The defendant's eighth exception is to 
paragraph XII of plaintiff's statement. 
It cannot be sustained. Defendant's 
eighth exception is overruled and dis- 
missed. 

It is settled by the Supreme Court that 
the legal effect of writings attached to 
the pleadings is for the court, and cannot 
be controlled by averments of the par- 
ties, and that plaintiff^s statement must 
be self-sustaining and set out a good 
cause of action: Contracting Co. v. N. 
& W. Ry. Co., 259 Pa. 241. 

And now, October i6th, 1922, defend- 
ant's motion is sustained, and plaintiff is 
allowed fifteen days from this date to 
file a new statement of claim, or an 
amended statement. 



c. p. of 



Lehigh Co. 

Brightman Mfg. Co. v. Taylor & Co. 



Practice, C. P. — Partnership — Suit 
against — Failure to set forth names of 
partners — Amendments. 

It is a fatal mistake in a suit against a 
partnership to omit the names of the indi- 
vidual partners. 

Such a suit cannot be amended. 

Affidavit of defense raising questions 
of law. Rule to amend. Rule discharged. 
Judgment for defendant. 

Fred G. IV. Runk, for plaintiff and 
rule. 

Calvin B. Arner, contra. 

Reno, J., July 18, 1922. — Plaintiff sues 
defendant in assumpsit. The writ was 
served "upon Wm. H. Taylor & Co., * 

* * by handing a true and attested 
copy 'thereof at its place of business * 

* * to Charles S. Beckwith, manager 
for the time being in charge thereof * 

* * and upon inquiry the defendant's 
residence in the county is not ascer- 
tained." Chas. S. Reckwith, on behalf 
of Wm. H. Taylor & Co., files an affi- 
davit of defense raising questions for the 
decision of the court, averring that Wm. 
H. Taylor & Co. is a partnership, con- 
sisting of William H. Taylor and Charles 



S. Beckwith; that the partnership is not 
suable eo nomine, but that the suit must 
be instituted against the partners as in- 
dividuals trading under a firm name. 
Plaintiff thereupon moved to amend so 
that the name of defendants shall read 
"William H. Taylor and Charles S. 
Beckwith, partners, trading as Wm. H. 
Taylor & Co." 

It is obvious that the suit as it now 
stands is a nullity for want of a defend- 
ant which the law recognizes as a suable 
entity. If Wm. H. Taylor & Co. were a 
corporation it would be suable as such, 
but Wm. H. Taylor & Co., a partnership, 
is suable only in the names of the part- 
ners: McConnell v. Opollo Savings 
Bank, 146 Pa. 79; Hoffman v. Faulk. 5 
District Reports, 774 ; Wharton v. Rosen- 
garten, 3 Weekly Notes of Cases, 258. 

Can plaintiff cure his defective suit by 
an amendment ? Amendments are allowed 
when the effect is to correct the name 
under which the right party was sued, 
but not when its effect is to bring a new 
party on the record: White v. Fayette 
Automobile Co., 43 Pa. Superior Court, 
532, approved in McGinnis v. Valvoline 
Oil Works, 251 Pa. 407. The distinction 
is between those cases where the right de- 
fendant is mistakenly sued under a wrong 
name and those where the purpose of the 
amendment is to substitute entirely new 
parties not theretofore appearing in the 
record: Markowitz v. Arrarat Dye 
Work, 73 Pa. Superior Court, 119. The 
right parties to be sued are William H. 
Taylor and Charles S. Beckwith. The 
party sued is Wm. H. Taylor & Co. They 
are not the same parties; for, although 
the latter is the name of an association 
composed of the former, the latter is not 
a party at all. Hence, the effect of the 
proposed amendment is not to place upon 
the record the right defendant who has 
been mistakenly sued under a wrong 
name, but to bring entirely new parties 
upon the record. No party whatever was 
sued and if the amendment were allowed 
the effect would be to supply defendants 
to a suit where none existed before. Or 
to state It in the language of the learned 
counsel for defendant "while the court 
may aid the plaintiff, if he has one leg to 
stand upon, it will not furnish him vHth 
two legs, when he has none." It is not 
an answer to this proposition to say that 
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J>eck\vith is already a party because of 
the service upon him ; for, it clearly ap- 
pears that he was served not as a party 
defendant, but as the manager found) 
upon the premises. 

The case of Miller v. Lehigh County, 
i8i Pa. 622, strongly relied upon by 
l)laintifF, is not controlling. In that case 
the suit was originally brought against 
the AHentown and Bethlehem Rapid 
Transit Company alone and thereafter 
the court permitted the record to be 
amended by adding the Lehigh Valley 
Railroad Company, the County of Le- 
high and the Township of Whitehall, as 
co-defendants with the Allcntown and 
I'ethlehem Rapid Transit Company. 
The effect of the amendment was to add 
new names as parties defendant but the 
names were added to an existing legal 
entity properly sued as a defendant and 
in court as such defendant. 

Xow, July 18, 1922, rule to show 
cause why amendment prayed for should 
not be allowed is discharged; the ques- 
tions of law raised for the decision of 
tlitj court by the affidavit of defense are 
sustained and the prothonntary is direct- 
ed to enter judgment for the defendant 
and against the plaintiff without preju- 
(^lice, however, to the right of plaintiff 
tc) in^titiite a new action. 



r. p. of 



York Co. 



Miller's Executors v. Codorus 
Canning Co. 



Corf>oratiou's — Dividends — Pividcuds 
declared, but not paid before transfer of 
stock. 

A frvi(!<^n(l is thai portion of tin* piofits and 
surplus funds of a corporation which has ac- 
tuftily hf'en set apart by a vftlid usolution of 
th«- btrird of directors for distrihution among 
t>i»* st«ickholders, arcordint,'^ to thcii* resiuit- 
Iv*- interests, in sucli a sense* as to lu'cnme 
seiLTet^atod from tlie f)rof)<^rty of ihr coi pnra- 
tion and to ^)<v•omo tlie pinpeity t)! Ux.* sh,ir(*- 
1 udders distrilm lively. 



An assi.^nnient of a certificate of capital j 
stock of a corporation is only ;.n (nu'l,ii»h^| 
ti-ansfer, and must be produced to the coj- 1 
po-ation and a transfer rjiadt*. | 

An assignee of capital st< ck of a corpora- 
t'on is not entitled to a divid* iid df(M.irtMl In- j 
fore th*' ass'gnnient wav mad*' and iiot»'d on 
tJi*' books of a corpoiation. 

Wlu're the executors of a d"ceased ownei* 1 



of capital stock of a corporation sold the 
stock at public sale, without making any 
stipulation relative to dividends on the stock, 
a dividend declared on this stock before the 
sale, but then unpaid, was held payable to 
the executors. 

Judgment on case stated between 
Lewis Miller and Charles H. Miller, ex- 
ecutors of the last will and testament of 
Lewis H. Miller, deceased, v. Codorus 
Canning Co., No. 59, August Term, 
1922, in the Court of Common Pleas of 
York County, Pa. 

.S*. D. IVarcheim, for the i)laintiffs. 

R. P. Shen^'ood, for defendant. 

Ross J., Sei)tember 18, 1922. — The fol- 
lowing are the facts agreed upon by the 
v'or.tending parties : 

L 

"The j)laintiff's are the duly and legally 
appointed and acting executors of the 
last will and testament of Lewis ?L Mil- 
ler, deceased. 

II. 

**1'he defendant is a corporation, or- 
i^anized under the laws of the State oi 
Pennsylvania, having its princij)al place 
of business at Jefferson, York Coiuity, 
Pennsvlvania. 

IIL 

**The said Lewis H. Miller die<l on 
February 16, 1920, and at and before the 
time of his decease was the owner of two 
shares of the coi^imon stock in the de- 
fendant com|)any, of the par value of 
Si 00.00 each, and the said defendant 
coTiipany had issued a certificate to him 
for said two shares. 

IV. 

"After the decease of the said T^ewis 
II. Miller, the ])laintiffs offered said two 
shares of stock standing in the name of 
said decedent, to ])ul)lic sale, on Friday, 
March 26. j*)2(), and one, (icorge A. My- 
ers, then and there became the purchaser 
thereof, and the said certificate, stand incr 
iti the name of Lewis H. Miller, for *^aid 
two shares of stock, was delivered by the 
executors of said Lewis II. Miller, de- 
ceased, on said dav, to (k-orge A. Mvers. 
' V. 

"At said sale no an'ionncement was 
made with reference to dixidcnds— cith- 
er, if any were dne at the lime of the 
sale or bad been declared ])rior llu-reto, 
ibev were to be transferred to the vendee 



Digitized by 



Google 



I02 



YORK LEGAL RECORD 



by the sale or were reserved to the 
vendors. 

VL 

"By virtue of an assignment of the cer- 
tificate showing the ownership of said 
two shares of stock in Lewis H. Miller, 
a new certificate of stock was, on March 
2j, 1920, issued by Codorus Canning 
Company to George A. Myers. 
VIL 

"The books of Codorus Canning Com- 
pany show the following resodutions : 

" *Feb. 28th, 1920. 

*On motion and agreed to make a 
100% dividend to the stockholders of 
Codorus Canning Co.' 

" *Mar. 27, 1920. 

*On motion and agreed to pay out the 
100% dividend on minutes of Feb. 28th 
from April ist to April 15th.' 

vin. 

"On February 28, 1920, said two 
shares of stock belonged to and were the 
property of the estate of Lewis H. Mil- 
ler. 

IX. 

"Codorus Canning Company paid out 
the dividends declared on February 28, 
1920. to all the shareholders except on 
the shares standing in the name of Lewis 
H. Miller, and on the 27th of March, 
1920, transferred to George A. Myers, 
irom April ist to April i ^th, IQ20. 
X. 

***On and after March 27, 1920, George 
A. Myers was the owner of said two 
shares of stock, and is still the owner 
thereof. 

XL 

"Exhibit *A' hereto attached is a true 
copy of the By-Laws of the Codorus 
Canning Company relative to the trans- 
fer of certificates of stock." 
"Exhibit *A.' 

"Sec. 2. A book shall be ke])t by the 
Board of Directors, to be known as the 
Stock Book, in which shall be entered by 
the Secretary a record of all Certificates 
of Stock issued, the number of the same, 
.the name of the person to whom issued, 
the date when issued, and number of 
shares contained in each certificate. In 
case of the assignment or transfer of 
such stock issued as aforesaid, there 
shall also be entered in like manner the 
name of the assignee and the date of the 
assignment or transfer. No assignment 



or transfer of any certificate of stock 
shall entitle the assignee thereof to any 
of the benefits or immunities of the cor- 
poration by virtue of such assignment or 
transfer, until the assignee shall have 
presented the same to the board for rec- 
ord in the stock book as aforesaid, and 
no record of assignment or transfer of 
any certificate of stock shall be made in 
the stock book so long as the assignee 
thereof is indebted to the corporation, 
unless the board of directors shall have 
given their assent to such assignment or 
transfer. A fee of fifty cents shall be 
paid to the Secretary, for the benefit of 
the company, for every share transferred 
at the time of issuing a new certificate." 

It will be observed that the stock divi- 
dends in question were declared on the 
two shares of stock owned by the deced- 
ent's estate (VIII fact) on February 28. 
1920. On that day, the dividends de- 
clared, except those declared on the said 
two shares, were paid out (fact IX) to 
the stockholders. This shows that the 
action of the l)oard was a direct sever- 
ance of the dividends from the capital of 
the corporation and an appropriation of 
the surplus funds to the shares of stock 
held by its stockholders. 

"A dividend is that portion of the pro- 
fits and surplus funds of a corporation 
which has actually been set apart by a 
valid resolution of the board of directors, 
* * * for distribution among the 
stockholders, according to their resj^ect- 
ive interests, in such a sense as to be- 
come segregated from the property of the 
corporation to become the property of 
the shareholders distributively. * ♦ * 
it is a distribution of the surplus profits 
of the corporation" : Rose v. Barkley, et 
al., 191 Pa. 594. It is "taken by^a compe- 
tent authority out of the joint propert>' 
of the company and transferred to the 
separate property of the individual stock- 
holders." City of Allegheny v. Pitts- 
burgh, Allegheny & Manchester Passen- 
ger Railroad Company, 179 Pa. 414. 

By the declaration of the dividend and 
its segregation for the purpose of paying 
to the several stockholders, the decedent 
(or his estate) acquired a vested right in 
such proportion of that fund as was rep- 
resented by the shares of stock held by 
him while he was living, and held by the 
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trustees of his estate, who are the plain- 
tiffs in this case, immediately at his 
death." Savidge on Pennsylvania Cor- 
lK)rations, Vol. i, page 377, sec. 571. And 
the coq)oration was bound to pay the 
dividend when declared to the party who 
appears by the stock book as the owner 
of the shares: Pennsylvania Corpora- 
tions, Weimer, Vol. i, page 345, sec. 286. 
The second section of the by-laws of 
the corporation expressly provides that, 
"no assignment or transfer of any certi- 
ficate of stock shall entitle the assignee 
thereof to any of the benefits of the * 
* "^ corporation by virtue of such 
assignment or transfer, until the as- 
signee shall have presented the same to 
the board for record in the stock book as 
aforesaid." The facts show that this 
stock was not transferred to the assignee 
or noted upon the stock books until af- 
ter the dividend had been declared. "As- 
signment of a certificate is only an equi- 
table transfer, and must be produced to 
the corporation and a transfer made" ; 
Hank of Commerce Appeal. 73 Pa. 59. 
And the assignee could not collect the 
dividend declared before the assignment 
was made and noted on the books of the 
corporation ; Bell v. Lafferty, i Penny. 

454. 

Lpon the facts stated and viewed in 
the light of the foregoing decisions, it is 
plain that the assignment and delivery of 
the two shares of stock made by the 
above named plaintiffs as representatives 
of the decedent's estate, did not convey 
to the assignee, George A. Myers, the 
right to any more than the certificates of 
stock so assigned, described. The divi- 
dends which had been declared thereon 
and segregated to the original stockhold- 
ers before the assignment, could not have 
been legally paid to or claimed by the 
assignee of the certificates of stock, the 
dividend not being included in the assign- 
ment. 

The court is therefore of the opinion 
that the executors of the last will and 
testament of Lewis H. Miller are entitled 
to receive the dividend declared Febru- 
ary 28, 1920, and by motion passed 
March 27, 1920, directed to be paid out 
from April ist to April 15th, 1920. 

And now, September i8th, 1922, judg- 
ment is entered in favor of Lewis Miller 
and Charles H. Miller, executors of the 



last will of Lewis H. Miller, deceased, 
and against the defendant for the amount 
of said dividend. 



c. p. of 



Luz**rne Co. 



School Auditors of Duryea v. 
School Directors 



School districts — Audits — Compensa- 
tion — Five-hour day — Extraneous mat- 
ter in report. 

An audit of accounts of a school district, 
Sec. 2620 School Code, should properly in- 
clude lawful income, lawful outgro and proper 
balance, not ordinarily extending to criticism 
of general conduct of schools, or working out 
general estimates, annual valuations of real 
estate, insurance details, recitation of pre- 
vious budgets, or rei>orts of medical inspect- 
ors, truant officers or employment certificate 
reports, and the like. 

Compensation of auditors showing ten- 
dency to grow each year should be kept to 
proportionate rates formerly prevailing. 

A rate of five dolhars per day for a flve- 
hour day is reasonable compensation for 
township auditors as paralleling the court 
session.s, and the basis of compensation for 
county viewers. 

Madamus to compel payment of com- 
pensation. Trial by judge without jury 
on petition, return, rejoinder and evi- 
dence. 

Fuller, P. J., December 7, 1921. — The 
appointment, duties and compensation of 
school auditors in districts of this class 
are provided in Sections 2619, 2620 and 
2623 of School Code, viz: Section 2619: 
"It shall be the duty of the court of 
common pleas to appoint two competent 
persons to audit the accounts of said 
school district." Section 2620: "Such 
auditors shall begin their duties on the 
first Monday in July each year, and 
promptly audit the accounts of the 
school district for which they were ap- 
pointed, including the accounts of the 
treasurer, the school depositories, and 
other school funds, for the preceding 
fiscal year, in the manner herein provid- 
ed. On the completion of the audit they 
shall make a correct duplicate report 
thereof, which shall contain an itemized 
statement of all receipts, expenditures 
and credits whatsoever of school offi- 
cials, and the assets and liabilities of the 
district.'* Section 2623; "The compen- 
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sation for auditors shall be fixed by the 
court at the time the report is filed, not 
exceeding $5 per day for each day 
necessarily spent by each auditor, and 
the total expense, including necessary 
costs, shall be paid by the school dis- 
trict." 

These auditors submitted their report 
on September 26, 1921, with their bill, 
charging for sixty days at $5 per day, 
making $300 for each auditor, and in 
addition necessary expenses $55, making 
a total of $055, which the court approv- 
ed on that day. The bill no doubt would 
have been paid with cheerful alacrity, 
as in former years, if the report had not 
contained drastic criticisms and sur- 
charges which prompted the board to re- 
fuse payment. We feel justified in this 
statement, because the report last year 
contained neither criticisms nor sur- 
charges, and no oi)jecti()n was made to 
a bill little less in amount, for much les.s 
work. It is unfortunate that school 
autliting should be hampered by these 
infirmities of human nature by which 
boards may be tempted to obstruct the 
compensation of auditors who do their 
duty, while auditors for that reason may 
])e tempted not to do their duty. 

We is-'Ued the mandanms in alterna- 
tive form, because we learned at the 
time that the auditors had not comj)lied 
w ith the re(]uiremenls ])reliminary to ap- 
proval of bill by the court, but before 
defendant's return to the alternative 
writ the requirements were met, so that 
the case strif)y)ed of technicalities, has 
been now submitted to our judgment on 
the merits, to determine the proper 
amount payable. 

This determination involves the in- 
(juiries : 

(i) \\h<\{ duties proi)erly a})])ertain 
to the office; 

(2) Whether the court may fix a 
certain num1)er of hours as a fair day's 
wf»rk, and c'ivide the tctal number of | 
lio'jrs v.orked l^v tb.at factor to ascertain | 
the number of (1a\s allowable; 1 

(l) What should be a11<»wed. j 

T. Tt is plain that an audit involves^ 
Tvi'v-iT-ilv ihes<' elements: f t ) \\1iat the ^ 
,'"— npntint:' oflice^'s* have recei\'ed ; {2) 
\^'|,',' TTiore. if anvthine. thev should, 
Uny>. rt-reived; ( \^ What thev have ex- 1 
IHMvi-d. ^ " ' 



With tlie^e primarv elements, <» 



course, are connected certain collateral 
considerations; but we may say it is 
no part of an auditor's duty to criticize 
the general conduct of the schools, nor 
to work out general estimates, nor sub- 
mit recommendations, nor to make an- 
nual valuations of real estate, or calcu- 
late income, or furnish insurance de- 
tails, or recite the budget of past years, 
or medical inspector's reports, or truant 
oflicer's reports, or employment certifi- 
cate reports or the like, as was done 
here. These, of course are interesting, 
but they are not auditing. The auditor- 
ial function in a word is primiarily, pe- 
culiarly, and almost exclusively, pecun- 
iary, a matter of lawful income, lawful 
outgo, and proper balance. 

2. It is equally plain that the court 
may t\x the number of hours for a fair 
day's work. 

On the contention of this board noth- 
ing less than eight hours all within the 
same solar day, can be consitiered. 
Seven hours would count as nothini^. 
and twenty- four hours would only count 
as one day. It is not fair or reasonable 
to demand of auditors steady work on 
a job of this kind, say from nine o'clock 
in the morning to six o'clock in the 
evening, with one hour's intermission. 
On the other hand it seems perfectly 
fair and reasonable to fix five hours of 
actual work, the average court day, as 
the auditor day. The compensation of 
county viewers is determined on that 
basis, and we will stick to it until a 
higher court holds we are wrong. 

,V We decide that forty-five days of 
five hours each, making $225 for each 
auditor, is an ample allowance, with 
necessary exj)enses. That amount wa< 
allowed last year with the board's ac- 
(|uiescence, on which we have a right to 
reh'. .This year the auditors may have 
done more work, and they certainly did 
fme work, but a good deal of it was ex- 
tra-functional as we have seen. \\e 
wish to make the general observaficm 
that auditors' bills show a marked tend- 
ency to grow from year to year, and we 
have come to the conclusion that the best 
^y:\v to control this tendency is tn disal- 
lov. any increase over the preceding: 
\'car. 

\ !^rf)r(linj,dv we now fix the conipen- 

V\'^u of each auditor at $22S and the 

re"e<sarv expenses S;-, a total of $=^0;. 
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which shall be paid by the district, under 
peremptory mandamus if necessary. 

We have not treated the case strictly 
as a trial on mandamus, but entirely as 
an original application to fix amount of 
bill, and therefore have not stated for- 
mal findings of fact or law, but will do 
so hereafter if deemed advisable. 



c. P. of 



York Co. 



McClune V. General Rock 
Products Co. 



Equity — Receiver's costs — Taxes — 
Wage claims. 

The costs of a receivership* includlnsr 
counsel fees and the commissions of a re- 
ceiver who wound up the affairs of an insol- 
vent corporation, have priortty over taxes 
and wasre claims. 

Sur exceptions to the report and final 
account of the receiver of The General 
Rock Products Company, appointed in 
Wade W. McClune v. The General 
Rock Products Company, No. 2, April 
Term. 1921, in the Court of Common 
Pleas of York Co., Pa., sitting in equity. 
Exceptions dismissed. 

James G. Glessner and Lee S. Fake, 
for exceptions. 

/. Edgar Small, contra. 

Ross, J., September 18, 1922. — The 
General Rock Products Company, a cor- 
poration, applied by bill in equity for a 
receiver. After due proceedings, on 
March nth, 1921, the court appointed a 
receiver. Upon due investigation by the 
receiver, the General Rock Products 
Company was found to be insolvent. The 
fact of the insolvency of the said corpo- 
ration was, with the proofs thereof, re- 
ported to this court by the receiver when, 
on April 12th, 1921, the court appointed 
a permanent receiver who, under the 
direction of the court, resolved the as- 
sets into money and concluded the af- 
fairs of the said corporation. 

The report and final account of the re- 
ceiver was presented to this court and, 
upon order of the court, was confirmed 
nisi and filed in the prothonotary's office. 



July 28th, 1921. The court's order was 
that "notice of its filing and of an inten- 
tion to apply for final confirmation there- 
of, at a time and place stated in the no- 
tice, shall be advertised by the account- 
ant once a week for three successsive 
weeks in the York Dispatch, the Daily 
and Gazette, and the York Legal Rec- 
ord." 

The receiver's report is as follows : 
"Report and Final Account of Samuel 
W. Harbold, Temporary and Permanent 
Receiver of the General Rock Products 
Company. 

"To the Honorable the Judges of said 
Court : 

"Samuel W. Harbold, temporary and 
permanent receiver of the General Rock 
Products Company, respectfully reports: 
That in accordance with the decree of 
public sale of your honorable court of 
May i6th, 1921, the receiver sold at pub- 
lic sale, after advertisement in accord- 
ance with said decree, all of the assets 
of the General Rock Products Company 
on the loth day of June, 192 1, at 2 
o'clock P. M. 

"That the receiver filed his return of 
sale June 13th, 1921, at which time said 
return was confirmed nisi by your hon- 
orable court, and there being no excep- 
tions or objections filed thereto within 
twenty days thereafter, said resurn was 
absolutely confirmed. 

"That the total amount of cash re- 
ceived from all sources amounted to the 
sum of one thousand, fifty-one dollars 
and thirty-six cents ($1051.36), said sum 
not being sufficient in amount to pay the 
receiver's costs in preserving the prop- 
erty, and the costs of administration. 

"George M. Beck, collector of taxes 
for West Manchester Township, York 
County, Pennsylvania, filed with the re- 
ceiver a bill for taxes, and claims that 
said taxes have preference, as against 
all other claims, and is a first lien 
against the fund. The bill for taxes 
as follows : 
"County Tax, including penalty, 

1920 $ 

"Road Tax, including penalty. 

1920 

"School Tax, including penalty. 

1920 

"County Tax, including penalty, 

1921 



is 



33.60 
2350 
73-9^ 



44.80 
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*'Road Tax, including penalty, 

1921 25.60 



"Total claim $201.42 

"C. A. Slyder, collector of taxes for 
West York Borough, has filed with the 
receiver the following bill for taxes, to 
wit : 

"Borough Tax, 1920, 5% added. .$15.12 
"Count}' Tax, 1920, 5% added... 9.45 
"School Tax. 1920, 5% added 28.35 



"Total claim $52.92 

"David J. Kelley, ex-superintendent of 
the Genreal Rock Products Company, 
has tiled with the receiver a claim for 
wages for managing, of three hundred 
thirty dollars ($330) and claims this 
amount to be a lien against the property 
in the hands of the receiver. 

"In view of the fact that the cash re- 
ceived from all sources by the receiver, 
as is shown by the final account of the 
receiver, filed herewith, is not sufficient 
to pay the actual costs in this case, and 
said claims filed as aforesaid may have 
priori t>' of payment, as against the costs 
of the receivership. 

"The receiver therefore recommends 
that the legal matters to be considered, 
in reference to prior it>' of payments, be 
heard on the next equity argument list, 
in accordance with the Supreme Court 
Kquitv Rule No. 70 V2. 

"(Signed) Samuel W. Harbold, 
"Receiver of the General Rock 
Products Company." 

The account shows that the total 
amount of money received by the re- 
ceiver was ten hundred fifty-one and 
thirty-six one-hundredths dollars 
($1051.36). The expenditures con- 
sumed all the money so received, so that 
there remains nothing for general cred- 
itors. 

The attorney for David J. Kelley 
(mentioned in the receiver's report as a 
wage claimant) filed a number of ex- 
cej)tions, but took no evidence in support 
thereof. Those exceptions were all 
tacitly denied by the accounting receiver 
and his solicitor, who relied ui)on the in- 
ventories, appraisements, applications for 
sales and confirmations of such sales by 
the court, all of which had been duly ad- 
vertised and finally confirmed by the 
court without any exceptions having 



been filed. In view of these exceptions 
not having been supported by any proof, 
and no application having been asked for 
to set aside the final confirmations of 
those appraisements, inventories and ac- 
counts, this court can do nothing else 
than dismiss the exceptions: Penna. E. 
Works v. New Castle Stamping Co., 259 
Pa. 378 ; Wigton v. Climax Coal Co., 270 
Pa. 420. 

It was argued by counsel for West 
Manchester Township, that his claim is 
preferred before the commission paid by 
the receiver to himself, and for his legal 
adviser. 

A recently published opinion of the 
Supreme Court advances the doctrine 
that "a receiver's compensation and 
counsel fees are part of the costs of the 
suit, and as such have priority over state 
taxes in the distribution of a fund raised 
by sale of the assets of the corporation": 
Bauer et al. v. Wilkes-Barre Light Co.. 
273 Pa. 165. 

And now, September i8th. 1922, ex- 
ceptions are all dismissed. at the costs of 
excei)tors, and the receiver's account is 
confirmed. 



c. p. of 



Berks Co. 



Martin v. Raezer 



Replevin — Affidavit of defense — As- 
sessment of damages — Aet /p April, 
190T, P. L, 8S. See, 5. 

A plaintiff in an action of replevin^ de- 
siring a judgment for dama^res by reaaon of 
defendant's failure to file an affidavit of de- 
fense, cannot himaelf assess the damages, 
but must proceed therefor under Sec. 5 of 
the Replevin Act of April 19, 1901, P. L. S8. 

Replevin. Rule to strike off judgment. 

Randolph Stauffer, for defendant and 
rule. 

Charles H. Tyson, for plaintiff. 

Wagner, T.» June 5, 1922. — On May 3, 
1 91 7, plaintiff brought a suit in replevin 
against the defendant. In his declara- 
tion he states that he had leased to the 
defendant an Indian motorcycle and 
sidecar under a v^Titten lease. That un- 
der the terms of the lease the motorcycle 
and sidecar were delivered to the defend- 
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ant upon a rental of $15 to be paid on the 
first of every month after the execution 
of the lease. That the defendant de- 
faulted in the payment of said monthly 
rentals to the amount of $69.04, which 
amount was demanded by plaintiff and 
refused by the defendant. That under 
the terms of the lease the title to the 
motorcycle was in the plaintiff. That the 
defendant refused to deliver the same to 
the plaintiff, and unjustly detained it, 
wherefor plaintiff was damaged to the 
value of $170, for which the suit was 
brought. Notice of this declaration was 
served upon the defendant on May 10, 
1 91 7. The defendant failed to file an af- 
fidavit of defense, whereupon counsel for 
plaintiff, on May 28, 191 7, issued a prae- 
cipe for judgment directed to the pro- 
thonotary, requesting him to enter judg- 
ment for the amount of damages set 
forth in his claim as filed, to wit, $170, 
for want of an affidavit of defense, which 
judgment the prothonotary, in accord- 
ance with said praecipe, entered. The de- 
fendant asks that this judgment, which 
was entered to No. 71, May Term, 1917, 
for $170, be stricken off, giving as one of 
the reasons therefor that under the plead- 
ings the plaintiff had no right in law to 
enter a money judgment in the manner 
in which this was entered. Another 
reason given was that the plaintiff had 
obtained the motorcycle and sidecar, and 
therefore, had no further claim against 
the defendant under this proceeding. 

The plaintiff in his answer makes this 
admission : "I admit that I brought this 
action in replevin * * * and by 
virtue thereof, obtained possession of the 
Indian motorcycle and sidecar." 

It will therebore be seen that the plain- 
tiff has not only the motorcycle for which 
this action was brought, but also a judg- 
ment for the amount of damages for 
which he sued. He clearly cannot have 
both. If the plaintiff, by reason of de- 
fendant's failure to file an affidavit of de- 
fence, desired a judgment for damages, 
then it was necessary for him to proceed 
therefor under Section 5 of the Replevin 
Act of 1901, P. L. 88. 

In Painter v. Snyder, 22 Pa. Superior 
Ct. 603, we have this (p. 608) : "There 
was no error in the mere entry of judg- 
ment against the defendants for want of 
a sufficient affidavit of defense. The 



form and effect of such a judgment is 
regulated by the fifth section of the Act 
of April 19, 1901, P. L. 88. The judg- 
ment shall operate to forfeit any count- 
erbond given by the defendant. If the 
plaintiff desires to proceed for the value 
of the goods, instead of by writ of re- 
torno habendcf to r^over the specific 
chattels, he must first resort to a writ of 
inquiry for the assessment of damages. 
The plaintiffs attempted to assess their 
damages without pursuing the remedy 
given by the statute; this was an irreg- 
ularity." 

Also in Miller v. Douglas, 32 Pa. Su- 
perior Ct. 158, p. 162, we have: "The 
damages under the judgment, as entered, 
will, of course, be ascertained in accord- 
ance with the provisions of Section 5 of 
the Act of April 19, 1901, P. L. 88. See 
Painter v. Snyder, 22 Pa. Superior Ct. 
603." 

The entry of judgment for $170 in 
this case by praecipe to the prothonotary 
was, therefore, irreglar, and must be 
stricken off. 

Defendant's rule is made absolute. 



c. p. of 



Westmoreland Co. 



Commonwealth v. Myers 



Attachment execution — Rule to dis- 
solve — Act of May 8th, igoi, P. L. 143 — 
Judgment of quarter sessions certified to 
common pleas of same county. 

When an order of the court of quarter ses- 
sions to pay a specific sum of money has 
been certified to the court of common pleas 
and indexed therein as provided by the Act 
of May 8th, 1901, P. L. 143. It has all the 
force of a judgment recovered In common 
pleas, and an attachment execution may be 
issued upon it agulnst defendant's distribu- 
tive share of the estate of a decedent. 

The force and effect thus to be given the 
Judgment in the common pleas is to be of 
the date of Its entry In that court, and not 
the date when the sentence was pronounced 
in the court of quarter sessions. 

Rule to dissolve an attachment execu- 
tion. Rule discharged. 

y. R. Smith, for plaintiff, 

Eicher & Eicher, for defendant. 

Whitten, J., September 27. 1922. — At 
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No. 172 November Term, 1906, in the 
court of quarter sessions of Westmore- 
land County, Charles Myers, the defend- 
ant, was ordered by said court, upon a 
charge of desertion and non-support, to 
pay Margaret A. Myers, his wife, the 
sum of $4.00 per week until the further 
order of the court. For four years the 
defendant made payment as directed by 
said court. December 5th, 1910, the 
surety on defendant's bond surrendered 
him, so that said Charles Myers was 
committed to jail. December 23rd, 191 1, 
the defendant obtained his discharge 
from imprisonment under the provisions 
of the insolvent law, as will more fully 
appear at No. 301, May Term. 191 1, in 
the court of common pleas. Since Au- 
gust 1st, 1910, the defendant has not 
paid Margaret A. Myers any installments 
in accordance with the decree of the court 
of quarter sessions. August 21st, 1922, 
Margaret A. Myers caused a certified 
copy of the record in the court of quar- 
ter sessions at No. 172, November Term, 
1906, to be' filed in the court of common 
pleas at No. 1707, August Term, 
1922. Upon the filing of said ex-record 
from the court of quarter sessions, Mar- 
garet A. Myers filed an affidavit setting 
forth that there was due her from the 
defendant the sum of $2,424.00, by rea- 
son of the decree as aforesaid entered in 
the court of quarter sessions. August 
2 1st, 1922, an attachment execution was 
issued at No. 1708, August Term, 1922, 
and served upon the administrator of 
Gottlieb Myers, father of said Charles 
Myers, attaching all money due said 
Charles Myers from the estate of his 
father, Gottlieb Myers, in the hands of 
said administrator. August 25th, 1922, 
the defendant presented his petition to 
this court, setting forth the matters 
above recited, and further alleging that 
this court has no jurisdiction to issue the 
said attachment execution ; that at the 
time of the issuing of the same there was 
nothing due Margaret A. Myers on the 
said judgment at No. 1707, August 
Term. 1922; that said judgment was ir- 
regular, illegal and void : that Margaret 
A. Myers had lost her right to enforce 
said judgment by reason of laches ;^nd 
that any sums otherwise due thereon 
were barred by the statute of limitations, 
and that the court was without jurisdic- 



tion to issue said attachment execution, — 
and praying that the said attachment ex- 
ecution should be dissolved. 

The authority for filing said ex-record 
is found in the Act of May 8th, 1901, P. 
L. 143. The said Act provides that a 
copy of an order, sentence, decree or 
judgment of the court of quarter sessions 
may be certified to the court of common 
pleas of the same county, and may be 
there entered and indexed in that court 
as a judgment with like force and ef- 
fect as if the same had been recovered 
therein as a judgment of the latter 
court. 

It seems clear from a reading of the 
statute above referred to, that such a 
judgment, when entered in the court of 
common pleas, has all the attributes of a 
judgment originally obtained in said 
court. "When an order of the court of 
quarter sessions to pay a specific sum of 
money has been certified to the court of 
common pleas and indexed therein as 
provided by the Act of May 8th, 1901, 
P. L. 143, it has all the force of a judg- 
ment recovered in the common pleas, and 
an attachment execution may be issued 
upon it against defendant's distributive 
share of the estate of a decedent." Com- 
monwealth V. Rarick, 66 S. C. 162. 

In the above case, the defendant, on 
November 8th, 1904, was sentenced to 
pay a specific sum weekly to the prose- 
cutor. Default having been made in 
such payment, an exemplification of the 
record of the court of quarter sessions 
was filed in the court of common pleas 
of the same county in 1915, and an at^ 
tachment execution was issued upon the 
latter judgment, attaching certain inter- 
ests of the defendant in the hands of the 
administrator of an estate in which the 
defendant vvas a distributee. There, the 
defendant obtained a rule to show cause 
why the writ should not be quashed. The 
court below quashed the writ of attach- 
ment execution, but the Superior Court, 
upon appeal, reversed the court below, 
thereby holding the attachment execution 
to be legal. 

In Beck v. Finnefrock (No. 1), 72 S. 
C, page 537. an ex-record and decree of 
the court of quarter sessions had been 
certified to the court of common pleas 
and indexed therein as a judgment. In 
that case, the court held that, "The force 
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and effect thus to be given the judgment 
in the common pleas is to be of the date ' 
of its entry in that court, and not the 
date when the sentence was pronounced 
in the court of quarter session." 

In the above case, the court also held 
that an execution for the collection of 
<;uch judgment may be issued within five 
years from its entry in the court of com- 
mon pleas, without issuing a writ of 
scire facias to revive the same. 

in the above case, the court (opinion 
J age 543) further says: "No rights of 
a defendant are prejudiced by the con- 
st rrction herein adopted, for the order of 
5cnter.ce of the corrt of (juarter sessions, 
before entry in the court of common 
])lcas, is like a jiidgment in the common 
pleas, subject to the presumption of pay- 
ment after tw^enty years, and if the order 
of sentence has actually been complied 
with and the money due thereunder paid, 
or if any error has been made in the 
an ount of the judgtnent, the facts can be 
shoMii on a petition to open the judg- 
ment/' See also Beck v. Finnefrock, 
( Xo. 2) 72 S. C, 544. 

The principles announced in the cases 
above cited rule the defendant's conten- 
tion against him. 



c. P. of 



York Co. 



Bollinger v. Greenaway 



Pleading — Plaintiff's statement - 
Items of damages — Pimative damages- 
Practice Act of 191 5, P. L. 48s. 

In construinK the Practice Act of 1915, P. 
T^ 483, held, that in actions of assumpsit 
greneraJ allegations, indefinite claims, lump 
ing charges, inferences and conclusions of 
law, are excluded from the pleadings, and 
only specific allegations of material facts 
are properly admissible therein. Under the 
title and amended Section 1 of the Act its 
provisions are made applicable to all actions 
of trespass except actions of libel and slan- 
der. 

All claims for damages, in actions of 
trespass, which are susceptible of being 
itemized or otherwise set loilh in detail, 
must be so presented in the pleadings. 

Punatlve damages, from their nature, are 
not susceptible of being itemized. 

The provisions in Section 13 of the Prac- 
tice Act, relieving the defendant from filing 
an affidavit denying certain allegations as 
to damages claimed, does not relieve the 
plaintiff from the duty of giving a detailed 
statement of the alleged damages. 



The plaintiff's statement was stricken off 
because the various items of damages claim- 
ed were not set forth. 

Sur motion to strike off the plaintiff's 
statement in John W. Bollinger vs. John 
N. Greenaway, Jr., 235 August Term, 
1922, in the Court of Common Pleas of 
York Co., Pa. 

John J. Bollinger, for plaintiff. 

.S". K. McCall and /. Edgar Small, for 
defendant and motion. 

Wanner, P. J., October 13th, 1922. — 
The plaintiff in this action of trespass 
alleges that the collision in which his 
automobile was wrecked was caused by 
the negligence of the defendant, and he 
therefore seeks to recover punitive dam- 
ages to the amount of $2500.00, and also 
asks for compensatory damages to the 
amount of $1,000.00, for depreciation in 
the value of his automobile, and the cost 
of necessary repairs thereto. 

It is objected that these damages are 
not itemized or set forth in the plain- 
tiff's statement with the particularity re- 
quired by the Practice Act of 191 5, P. 
L. 483. Punitive damages however, 
from their nature are not susceptible of 
being itemized, in the ordinary way, as 
the amount, if any, which should be 
awarded is wholly in the discretion of 
the jury, under the proven facts and cir- 
cumstances of the case. Neither is the 
alleged depreciation of the plaintiff's 
automobile made up of separate items, 
but consists of the difference between 
its value before the accident, and its 
value after the repairs thereto were 
made. But we are of the opinion that 
the statement is defective, in not setting 
forth the amount of the alleged depre- 
ciation in the value of the plaintiff's 
automobile, and the several sums paid 
by the plaintiff to the respective parties 
who made the repairs thereto, so that 
the defendant would be informed of the 
precise nature, and extent of the plain- 
tiff's several claims. The defendant is 
always entitled to this, to enable him to 
determine what portions, if any, he 
might admit and which should be con- 
tested. Section 5 of the Practice Act of 
1915, requires that "Every pleading shall 
contain in a concise and summary form 
a statement of the material facts on 
which the party pleading relies for his 
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claim," and not merely the amount of 
it. 

Under the decision of the courts con- 
struing this Act in actions of assumpsit, 
general allegations, indefinite claims, 
lumping charges, inferences, and con- 
clusions of law are all excluded from 
the pleadings, and only specific allega- 
tions of material facts are properly ^ad- 
missible therein. This has been so fre- 
quently held in actions of assumpsit, 
since the passage of the Practice Act of 
191 5, that the rule is too familiar to re- 
quire the citation of authorities in its 
support. But under the title and the 
amended section i of said Act its pro- 
visions are made applicable alike to all 
actions of trespass as well as those of 
assumpsit, except actions of libel and 
slander. The only exception to its full 
appHcabilily to actions of trespass like 
this, is found in Section 13 where it is 
provided that certain averments of the 
plaintiiT's statement need not be denied 
by an affidavit of defense, but will be 
treated as at issue without any answer 
thereto, unless they are expressly ad- 
mitted. 

That section, however, explicitly pro- 
vides that the other usual averments of 
a statement in trespass, if not denied by 
affidavit shall be taken as admitted, un- 
der the general provisions of section 6 
of said Act, just as is done in actions 
of assumpsit. 

In affirmance of the application of the 
provisions of section 5 to actions of tres- 
pass, it has been held that general alle- 
gations of the defendant's negligence, are 
not sufficient in an action of trespass 
but that the material facts and circum- 
stances constituting such negligence 
must be set forth in the plaintiff's state- 
ment. In 'an action of trespass for in- 
juries to plaintiff's automobile, it was 
said that the plaintiff's statement must 
be a bill of particulars, and a statement 
filed in another trespass case, containing 
long schedules of the items of damages 
claimed was held to be in proper form 
under section 5 of the Practice Act of 
1915: King et al. vs. Brillhart, 271 Pa., 
301-305; Chamogursky vs. Price-Pan- 
coast Coal Co., 249 Pa., 1-3; Hawes vs. 
O'Reilly, 126 Pa., i ; Bittner vs. City of 
York, 34 York Leg. Rec. 173; Dietz vs. 



Amer. Agr. Chem. Co. 29 Dist. Rep. 
691 ; Williams vs. Capote, i D. & C. 
767; Enlovv vs. 1st. Nat. Bank, 34 Y'ork 
Leg. R. no; Hyde Park Gas Co. vs. 
Peoples Coal Co., 29 Dist. H. 841. 

From the decisions, and from the evi- 
dent purpose of the Practice Act of 
1915, to compel a full disclosure in the 
pleadings of all the material facts and 
details of the respective claims of both 
parties, there seems to be little room to 
doubt, that in trespass as well as in as- 
sumpsit, general claims and lumping 
charges are inadmissible. Therefore all 
claims for damages which are suscepti- 
ble of being itemized, or otherwise set 
forth in detail, must be so presented in 
the pleadings in actions of trespass: 
Phila. Storage Battery Co., vs. Air Re- 
duction Selling Co., 274 Fed. Rep. 216 
(Pa.) ; Hyde Park Gas Co., vs. Peoples 
Coal Co., 29 Dist. 841 ; Kohr vs. Fox 
Baking Co., 31 York Leg. Rec. 161 ; 
Trevina vs. Zimmerman, 30 Dist. Rep. 
1072; Hawes vs. O'Reilly, 126 Pa., 440; 
Bitner vs. City of York, 34 York Leg. 
Rec. 173. 

Several lower court cases were cited 
at the argument holding as under the old 
practice prior to the Practice Act of 
191 5, that in trespass cases, items and 
details of alleged damages need not be 
set out in the plaintiff's statement. But 
they fail to give effect to the provisions 
of section 5 of that Act, or to recognize 
the fact that, save for the specific ex- 
ceptions set out in section 13 thereof, all 
its general provisions apply alike to ac- 
tirms of assumpsit and of trespass, ex- 
cept libel and slander. 

The provisions in section 13 of the 
Practice Act relieving the defendant 
from filing an affidavit denying certain 
allegations as to the damages claimed 
does not relieve the plaintiff from the 
duty of giving a detailed statement of 
the damages claimed, under the provi- 
sions of section 5 of the Practice Act. 
The primary object of requiring specific 
information to be given to the defendant, 
is not to enable him to file an affidavit of 
defense, but to make defense thereto at 
the trial, and he is therefore entitled to 
such information, though he may be re- 
lieved of the necessity of denying plain- 
tiff's claim in the pleadings. 
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And now to wit, October 13th, 1922: 
The plaintiff's statement is stricken off, 
with leave to file another within fifteen 
davs hereafter. 



o. c. of 



Philadelphia Co. 



lurner/S 



Estate 



Practice, 0. C. — National banks act- 
ing as sureties and fiduciaries — .Ipprov- 
al under Rule 21 refused. 

National banks which, under the amend- 
ment to the Federal Reserve Act of Sept. 26, 
1918 (Barnes's Federal Code Supplement, 
1921, pa^e 395), have been granted a special 
permit to act as sureties, trustees, executors, 
jidministrators or gruardians, will not be ap- 
prove<l by the Orphans' Court under Rule 21, 
as amended Jan. 12, 1921, because of the 
conflict between the Federal Act and the 
law;s of this Commonwealth. 

National Bank of Germantown, 30 Dlst. R. 
603. followed. 

Exceptions to adjudication. 

Testatrix bequeather her residuary 
estate to her husband and such children 
as should be living at the time of her 
death, share and share alike. She left 
two children surviving her at the time 
of her death, and no issue of any de- 
ceased child. The Rittenhouse Trust 
Company of Philadelphia was appointed 
guardian of these children by decree of 
the Orphans' Court of Sept. 16, 192 1. It 
appeared, however, from the petition for 
distribution that on March 16, X922, the 
Rittenhouse Trust Company had been 
converted into a national bank, taking 
the name of the Rittenhouse National 
Bank of Philadelphia, and that on April 
18, 1922, this bank was merged with the 
Com Exchange National Bank, taking 
the name of the "Corn Exchange Na- 
tional Bank." 

The auditing judge, Henderson, J., 
since it did not appear that the Corn 
Exchange National Bank had been ap- 
proved by the Orphans' Court for ap- 
pointment as a fiduciary, made the 
awards of the minors' interests to that 
company as guardian, subject to its ap- 
proval by the court, and directed that, 
in the event of its failing to obtain ap- 
proval, the awards should be payable to 
the succeeding guardian when duly ap- 
pointed and qualified. 



Subsequently the Com Exchange Na- 
tional Bank presented a petition to the 
Orphans' Court for approval under Rule 
21, relating to trust and surety compan- 
ies, which was dismissed by that court. 
A petition was then presented to the 
auditing judge, praying for payment to 
said Corn Exchange National Bank as 
guardian of the awards made by the ad- 
judication to the aforesaid minors, which 
petition the auditing judge dismissed, 
and directed that the awards should be 
paid to its succeeding guardian when 
duly appointed and qualified. To this 
order exceptions were filed. 

Owen J. Roberts and C Alison Scully, 
for exceptions. 

Philippus Miller and Bevan A. Penny- 
packer, contra. 

Pi:r Curiam, July 28, 1922. — The 
theory of the Act of Congress under 
which national banks may acquire fidu- 
ciary functions is that Congress may 
preserve the paramountcy of national 
banks by giving them such functions as 
are possessed by competing state bank- 
ing corporations, but Congress may not 
regulate this character of business which 
is peculiarly within state administrative 
control unless the regulations are ''dis- 
criminatory or so unreasonable as to jus- 
tify the conclusion that they necessarily 
would so operate." If the state regula- 
tions are not unreasonable, they are 
"controlling upon banks chartered by 
Congress to exert such particular pow- 
ers. And these considerations clearly 
were in the legislative mind when it en- 
acted the statute in question." See 
opinion of Chief Justice White in First 
National Bank of Bay Citv vs. Union 
Trust Co., 244 U. S., 416. 

The Federal Reserve Board is author- 
ized to promulgate rules and regulations 
under which national banks shall exer- 
cise their fiduciary functions, "thus af- 
fording," as Chief Justice White said in 
the last cited case, "the means of co-or- 
dinating the functions * * * \vith the 
reasonable and non-discriminating pro- 
visions of state law regulating their ex- 
ercise as to state corporations — the 
whole to the end that harmony and the 
concordant exercise of the national and 
state power might result." 
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This case has been presented and ar- 
gued as if our ruling arbitrarily closed 
the door to national banks. Nothing 
could be further from the truth. We 
would refuse to appoint as a fiduciary 
any individual or corporation, national 
bank or otherwise, ( i ) who asserted the 
right to mingle trust funds with their 
own and use them for their private pro- 
fit; (2) who refused to disclose fully 
and freely their financial condition ; or 
(3) whose trust assets, in case of insol- 
vency, might be removed beyond our 
jurisdiction and control. 

These regulations are unfortunate and- 
could be cured by virtue of the authority 
of the Federal Reserve Board to make 
rules, were it not for the fact that they 
are imbedded in the Act of Congress. 

There is no such profit in handling 
trust estates as would justify the haste 
of national banks to acquire and exercise 
these functions. They should procure 
amendments to the Act of Congress 
which would forbid the use of trust 
funds for private gain, which would as- 
sure every court of their authority to in- 
quire fully as to the solvency of the 
bank, and which would require the re- 
tention of all ear-marked trust assets 
within the jurisdiction of their origin to 
be there accounted for by the represen- 
tatives of insolvent banks. 

The amendment of the Act of Con- 
gress in these three particulars could 
neither hinder nor harm national banks. 
They should not strive to break down 
these reasonable safeguards, but rather 
to uphold and protect them. 

We also refer to In re National Bank 
of Germantown, 30 Dist. R. 60^. 

The exceptions are dismissed and the 
adjudication is confirmed absolutely. 



C. P. of 



Allegheny Co. 

Commonwealth, ex rel. Crumay et al. 



Lob 



mgier 



Quo Warranto — Public school teach- 
er — Director — EVujibUity — School Code 
of IQIT, as amended by the .let of May 
20, u)2i, P. L. 1043- ' 

Sort = nn 207, of tlu> Srhool Code of 1911, as 



amended by the Act of May 20, 1921, P. L. 
1403. relating to eligibility to serve as school 
directors, doee not debar one who is a teach- 
er in an institution outside the district. The 
disqualifications enumerated in the Act were 
fnot intended to apply to "teachers" as a 
class, but to teachers employed in the dis- 
trict in which they were, othenvi.se, eligible 
to the oftice of director. 

Judgment was entered in favor of defend- 
ant on a demurred to the answer to a writ 
of quo warranto, where relators alleged that 
defendant held the office of school director 
illegally because at the time of her electibn. 
she was a teacher in State College and was 
therefore a "teacher" within the meaning of 
the Act of May 20, 1921, P. L. 1043. amending 
Section 207, of the School Code of 1911. As 
defendant was not a teacher in the district, 
tl i' Act did not apply. 

Quo warranto — answer and demurrer 
to answer. Demurrer overruled. 

H. R. Philips, for petitioners. 

John N. English, for defendant. 

Carpenter, J., July 15, 1922. — On pe- 
tition of S. L. Crumay, T. A. Marter, 
and W. J. Martin, school directors of 
the School District of Bradfonl Woods, 
the court on March i, 1922, directetl 
that a writ of quo warranto issue re- 
quiring the defendant, Ella H. Lobing- 
ier, to appear and show cause by what 
authority she claimed to exercise the 
office of school director in said district. 
In reply, she filed a petition to quash, 
and subsequently filed her answer, and 
to it counsel for relators has demurred. 

It is unnecessary to recite in detail or 
comment upon the averments in the pe- 
tition. It is undisputed that petitioners 
together constitute a majority of the 
school board, and it is admitted that 
Mrs. Lobingier was a candidate for the 
office of school director in the School 
District of Bradford Woods and that 
she received a majority of the votes ca^t 
at the regular election, and a certificate 
of election from the clerk of courts, and 
thereafter, to wit: December 5, 1921, 
was duly sworn in as a member of said 
board of directors. 

It is averred in the petition, and ad- 
mitted by the answer, that defendant is 
employed as a teacher at State College, 
Pennsylvania. Relators aver, and their 
counsel contends, that respondent, l)eing 
employed as a teacher, was, at the time 
she became a member of the board of 
directors, and is, disqualified to exercise 
said office and should be ousted. 

Tlie facts being undisputed, the sole 
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question is the right of the said Ella H. 
Lobingier to hold the office of school 
director. The question arises under the 
provisions of the School Code of 191 1, 
as amended by the Act of 1921. The 
answer challenges the jurisdiction of the 
court, and suggests that it is too late to 
question respondent's right to the office, 
the legality of her election not having 
been contested. 

There is no question as to the regular- 
ity of the election. It is averred and ad- 
mitted that Mrs. Lobinger received a 
majority of the votes and holds a certi 
ficate of election and that she was sworn 
in as a member of the school board. The 
contention that her right to the office 
can not be raised, in this proceeding, is 
not sustained. 

The question of her right to hold the 
office of school director, she being em- 
ployed as a teacher at State College, is 
the only question properly before the 
court, and that question arises because 
of the provision of Section 207 of the 
School Code of 191 1 as amended by the 
Act of May 20, 1921, P. L. 1043. 

Section 207, as amended, reads : ** Any 
citizen of this Commonwealth having a 
good moral character, being twenty-one 
(21) years of age or upwards, and hav- 
ing l)een a resident of the district for at 
least one ( i ) year prior to the date of 
his election or appointment, shall be eli- 
gible to the office of school director 
therein; provided, that any person hold- 
ing the office of mayor, chief burgess, 
county commissioner, district attorney, 
city, borough or township treasurer, city 
councilman, township commissioner, 
road supervisor, tax collector, any comp- 
troller, auditor, constable, county super- 
intendent, or assistant county superin- 
tendent, supervisor, principal, teacher or 
employe of any school district, shall not 
be eligible as a school director in this 
Commonwealth." 

The courts are bound to assume the 
exercise of judgment by the Legislature 
in enacting laws, and we entertain no 
doubt respecting the purpose and effect 
of the section quoted. 



It is contrary to public policy to vest 
in the same person authority to exercise 
public or quasi public functions, incom- 
patible, and they are incompatible if the 
employe is his or her own employer. 

The Act declares that any citizen * 
^ * being a resident of the district for 
at least one year is eligible to the office 
of school director, and then excepts any 
"supervisor, pVincipal, teacher or em- 
ploye of any school district." Obviously, 
the disqualifications enumerated were 
not intended to apply to "teachers" as a 
class, but to teachers employed in the 
district in which they were, otherwise, 
eligible to the office of director. 

To hold that because a man or woman 
engages, or is employed, in teaching, he 
or she may not hold the office of school 
<lirector, would be "sticking in the bark" 
and will lead to consequences not antici- 
pated, but from which there is no escape. 
Every teaching president, every profes- 
sor or instructor employed in our insti- 
tutions of learning which have no con- 
nection with our public schools, is, if the 
relators' contention prevails, ineligible 
to the office of director. 

Mrs. Lobinger is not a teacher in the 
district of which she is a citizen, and, in 
our opinion, is not ineligible "to the of- 
fice of school director therein." 

And now, July 15, 1922, the demur- 
rer to the answer is overruled and judg- 
ment entered for defendant. 



c. p. of 



York Co. 



Schl 



osser V. 



Wise 



New trial — Binding instructions — 
Questions for the jury — Sales — War- 
ranty — Representations by vendor. 

Whore the facts in a case are disputed by 
the pleadings and by the testimony, it is not 
within the province of the trial judgre to 
assume the truth of any disputed fact. 

Tn an action for breach of warranty of an 
automobile sold by the defendant to the 
plaintiff, where the whole trend of the plain- 
tiff's evidence was to show that the defend- 
ant had knowingly made false representa- 
tions, upon the stren^fth of which the plain- 
tiff was induced to purchase and pay for 
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the automobile, which evidence was contra- 
dicted by the defendant, the case was for 
the jury. 

When a vendor makes representations to 
the buyer respecting the ai*ticle being sold, 
which can not openly be seen to be false, 
and the article is purchased under these 
representations, the vendor should be held 
as if he had made a special warranty. 

Sur motions by the defendant for a 
new trial and for judgment n. o. v., in 
Samuel Schlosser vs. Elfner Wise, No. 
71, October Term, 1921, in the Court of 
Common Pleas of York Co., Pa. Mo- 
tions refused. 

Harvey A Gross, for plaintiff. 

Robert S. Spongier, for defendant and 
motions. 

Ross, J., November 20th, 1922: — The 
plaintiff brought this suit against the de- 
fendant in assumpsit and filed his state- 
ment alleging that he, plaintiff, purchased 
from defendant a Ford automobile 
for the sum of $660.00; that defendant 
v^arranted and represented to the plain- 
tiff that said automobile was a new au- 
tomobile, was as good as a new auto- 
mobile, was a second-handed automobile 
but only used sufficient to put it in good 
working condition. 

The defendant's affidavit of defense 
admits that "On April 26th, 1920, plain- 
tiff purchased from defendant, and de- 
fendant sold to plaintiff a Ford automo- 
bile for the sum of $660.00," but "denies 
that he at the time of the sale of said 
automobile or at any other time warrant- 
ed same as a new car, but avers that the 
car was a second-handed car in good 
condition and good running order and 
that he so informed the plaintiff, and 
the plaintiff was given full opportunity 
to examine and try said car and availed 
himself thereof before the sale was con- 
summated." 

The plaintiff further alleged in his 
statemait that he, plaintiff, believed the 
representations of the defendant as set 
forth in the statement (in paragraph 4) 
and that said representations made by 
defendant induced the plaintiff to buy 
said automobile. The defendant, in his 
affidavit of defense, denies that allega- 
tion made by plaintiff. 

The plaintiff alleges further that the 
said representations made by defendant 



were imtrue. "Said automobile was a 
second-handed automobile, long used 
and hard worn." The defendant in his 
affidavit of defense denies those alle- 
gations. 

The plaintiff further alleges that the 
said alleged representations made by de- 
fendant were made by him "with the 
full knowledge of their untruthfulness 
and full knowledge that plaintiff be- 
lieved said representations." That "de- 
fendant by means of the representations 
set forth in paragraph 4 (of the state- 
ment) intended to cheat and defraud 
plaintiff." That "by reason of the long 
used and worn out condition of said 
Ford automobile, plaintiff was compelled 
to make extensive repairs on said auto- 
mobile at the expense of $100." The 
allegations of damages sustained by 
plaintiff by reason of defendant's alleged 
fraudulent misrepresentations was $250. 
The defendant's affidavit of defense de- 
nies all the foregoing allegations. . 

Upon those allegations and denial of 
facts contained in the pleadings, the par- 
ties w^ent to trial before a jury and a 
verdict was rendered for the plaintiff in 
the sum of one hundred dollars. 

The reasons alleged by the defendant 
in support of his motion for a new trial 
are as follows: 

"i. The verdict was against the law, 

"2. The verdict was against the evi- 
dence. 

"3. The verdict was against the 
weight of the evidence. 

"4. The verdict was against the 
charge of the court. 

"5. The learned trial judge erred in 
declining to affirm defendant's first point 
for charge, to wit : 

"It having been testified that the 
plaintiff had an opportunity to examine 
the car and that he availed himself of 
that opportunity and also received two 
demonstrations of the car before the 
same was purchased there can be no im- 
plied warranty as regards defects which 
such examination ought to have re- 
vealed. 

"6. The learned trial judge erred in 
declining to affirm the defendant's sec- 
ond term for charge, to wit: 



Digitized by 



Google 



YORK LEGAL RECORD 



IIS 



**It having been shown on the day of 
iiale the defendant delivered to the plain- 
tiff a used car affidavit of sale in accord- 
ance with the law of the State of Penn- 
sylvania with instructions as to its pur- 
pose and purport. The defendant had 
actual notice of the fact that the car was 
a second hand car. Therefore the alle- 
gation in paragraph ii of the plaintiff's 
statement that the car was a new car is 
a misstatement of the facts and proof 
and constitute a variance of allegata and 
probata, which is fatal to the plaintiff's 
rights to recover and, therefore, the ver 
diet must be for the defendant. 

**7. The learned trial judge erred in 
declining to affirm the defendant's third 
point for charge, to wit : 

'There can be no implied warranty in 
regard to defects which are obvious or 
discoverable on simple inspection, unless 
fraudulent representations are resorted 
to by the seller to conceal the defect. If 
the jury find that there was no conceal- 
ment or attempted concealment of de- 
fects, the verdict must be for the de- 
fendant. 

'*8. The learned trial judge erred in 
declining to affirm the defendant's 
fourth point for charge, to wit: 

**It having been testified that the 
plaintiff failed to notify the defendant 
of any defect in the car for a period of 
nearly four months, said neglect in giv- 
ing notice makes the plaintiff guilty of 
laches and the verdict must be for the 
defendant 

**g. The learned trial judge erred in 
declining the defendant's fifth point for 
charge, to wit: 

"Under all the pleadings in the case 
your -verdict must be for the de- 
fendant." 

At the close of plaintiff's testimony, 
the defendant's counsel made a motion 
for compulsory non-suit. That motion 
was overruled and the defendant's wit- 
nesses were heard. 

The testimony of the plaintiff and his 
witnesses was such that, if believed by 
the jury, could reasonably lead to the 
conclusion that the plaintiff was induced 
to purchase and pay for the car by the 
representations of the defendant ; and, if 



the evidence of the plaintiff's witnesses 
was regarded as true and preponderat- 
ing by the jury, a verdict could reason- 
ably be rendered for the plaintiff; for, 
the whole trend of the plaintiff's evi- 
dence was to show that the defendant 
made representations which were false 
and which he knew were false, upon the 
strength of which representations the 
plaintiff was induced to purchase the 
automobile in question and pay the price 
which was demanded. 

The "Sales Act" 191 5, P. L. 543» Sec. 
12, provides that "any affirmation of fact 
or any promise by the seller relating to 
the goods is an express warranty if the 
natural tendency of such affirmation or 
promise is to induce the buyer to pur- 
chase the goods." 

The plaintiff's statement was evident- 
ly drafted with this statute law in view, 
and the affidavit of defense vvas a re- 
sponsive denial ; thus raising an issue for 
trial which was supported by the evi- 
dence of both defendant and plaintiff. 

The doctrine of caveat emptor was 
fully regarded by the judge presiding at 
the trial, and was explained to the jury 
in this language:" So that when the law 
says that when a seller sells an article 
to a buyer, and makes representations, 
and the buyer takes this article under 
those representations, the seller should 
be bound as if he had made a special 
warranty, it means that such represen- 
tations are representations that cannot 
be openly seen to be false, so that if a 
man would sell an automobile, claiming 
it to be new, and it was obviously old, 
you cannot say that he was warranting 
it. So that is the reasonable way in 
which you will consider the warranty 
which is imposed upon every seller of 
personal property." 

The 5th, 6th, 7th, 8th and 9th excep- 
tions filed are because the judge at the 
trial would not assume that the testi- 
mony offered by the defendant himself 
were absolute facts, and affirm the points 
submitted by defendant. The affirma- 
tion of those points would have amoimt- 
ed to binding instructions for the de- 
fendant. 

All the facts were in dispute by the 
pleadings and by the evidence, and it is 
not within the province of the trial judge 
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to assume the truth of any disputed fact. 
The trial judge "should be careful not 
to invade the province of the jury and 
take upon himself the determination of 
facts about which there is any dispute: 
Buck vs. Pa. R. R. Co., 175 Pa. 570. 
"Where the material facts are disputed, 
or inferences of facts are to be drawn 
from the testimony, it is the exclusive 
province of the jury to determine:" Bur- 
kett vs. Pittsburgh & S. R. R. Co., 74 
Pa., Sup. Ct. 404. 

We think the case was properly sub- 
mitted to the jury for a determination 
of the disputed facts, and we have not 
been convinced that the verdict was er- 
roneously given or was considered by 
the jury upon any error of admitted fact 
or pronounced law. The allegations of 
error are all dismissed. 

And now, November 20th, 1922, the 
motion for new trial is dismissed; the 
motion for judgment «. 0. v. is refused, 
and judgment on the verdict is directed 
to be entered. 



C. p. of Lancaster Co. 

Ralston Purina Co. v. Frantz 



Practice — Affidavit in lien of demurr- 
er — Wha should sign — Failure — Act of 
May 14, 1915, P. L. 483. 

I'nder the Practice Act of 1915 an affidavit 
of defense in lieu ot a demurrer should be 
sig:ned and sworn to by the defendant and 
not by his attorney, unless a reason is given 
why the attorney should have executed it. 

The failure to set forth in a statement 
whether a contract sued upon was oral or 
written must be taken advantage of by mo- 
tion to strike off the statement and not by 
affidavit. 

Rule to Strike off affidavit of defense 
in lieu of demurrer. Rule absolute. 

Harold G. Ripple and Isaac R. Herr, 
for rule. 

H. Udgar SJierts, contra. 

Landis, P. J., September 23, 1922.— 
On September o, 1921, the plaintiff filed 
its statement of claim, in which it aver- 
red that the defendant was indebted to 
the plaintiff in the sum of $2,005.60, 



with interest. The claim was for feeds 
and grain, and a detailed statement, 
showing dates, amounts and prices, as 
ordered and agreed upon between the 
parties, was attached thereto. It was al- 
leged that the defendant would not re- 
ceive the goods ordered, but cancelled 
his contracts, and that thereby the plain- 
tiff suffered a loss which was the dif- 
ference between the price contracted and 
the market price upon the day of can- 
cellation. On April 15, 1922, the plain- 
tiff filed an amended statement, in which 
the amount of the loss, by reason of the 
cancellation of the contract, was placed 
at $i,345.to, with interest. 

In the meantime, namely, on Septem- 
ber 22y 192 1, the defendant filed an affi- 
davit of defense in lieu of demurrer, 
signed and sworn to by H. Edgar Sherts, 
attorney for Roy E. Frantz, and on Dec- 
ember 10, 1 92 1, the plaintiff asked the 
court to strike off this affidavit of de- 
fense, because it was not sworn to by the 
defendant or some person having knowl- 
edge of the facts. This latter proposi- 
tion is the one now before us. 

In Wright vs. General Carbonic Co.. 
27 T Pa., 332, it was decided that a fail- 
ure to state whether the contract was 
oral or in writing must be taken advan- 
tage of on motion to strike off the state- 
ment. The defendant's objection in the 
affidavit of defense was, therefore, im- 
proper. 

In addition, however, counsel and not 
the defendant has signed and sworn to 
the affidavit of defense. In the recent 
case of Long vs. McAllister, 38 Lane. 
Law Review 14, this Court decided that 
an attorney, who has no special knowl- 
edge of the facts of a case which enables 
him to make an affidavit of defense, and 
where no reason is given why the attor- 
ney makes such an affidavit or why 
the defendant does not make it himself, 
cannot make such an affidavit of defense 
in lieu of demurrer, and, if he does so, 
it will he stricken off on rule 

We, therefore, make this rule abso- 
lute and strike off the affidavit of de- 
fense filed, and do permit the defendant 
to file a new affidavit, properly signed 
and sworn to, in accordance with the 
])rovisions of the Practice Act. 

Rule made absolute. 
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O. C. of Allegheny Co. 

Fleming's Estate 



IVills — Caveat — Register of wills — 
Disputed question — Certifying record to 
Orphans' court — Testimony — Act of 
1917. 

The 19th section of the Register of Wills 
Act of 1917 does not authorize the register of 
wills to certify to the orphans' court a rec- 
ord which shows that a caveat has been filed 
to the probate of a will of a decedent, with- 
out first taking- sufficient testimony to deter- 
mine whether there is a disputable or diffi- 
cult matter involved in the controversy, 
othen\'i8e the orphans' court might be made 
an office for the probate of wills. 

The filing of a caveat in the register of 
will's office to the probate of a writing pur- 
porting to be the last will and testament of a 
decedent does not in .itself raise a disputable 
or difficult question. It is the regrister*s duty, 
in such a case, to hear testimony and deter- 
mine whether there is a disputable or diffi- 
cult question involved. Having determined 
this question, the register of wills then has 
the right, under the Act of 1917, to certify 
the specific matter to the orphans* court for 
its determination. 

Sur certification of record by register 
of wills to orphans' court. Record re- 
mitted. 

Alter, Wright & Barron, John W. 
Dunkle and F. G. Moorhead, for peti- 
tioner. 

Weller & Wicks, for respondent. 

Trimble, J., October 30, 1922 (For the 
court in banc. — The question invloved 
is whether the register of wills has a 
right to certify a record from his office 
to the orphans' court, which shows that 
caveat to the probate of a will of a de- 
cedent has been filed, and subsequently 
a writing purporting to be the last will 
and testament is presented to him for 
probate, without certifying to the court 
the disputable or difficult matter which is 
in controversy. 

On the 15th day of September, 1921, 
a caveat signed by counsel representing 
heirs at law of the decedent was filed in 
the office of the register of wills in and 
for the County of Allegheny, notifying 
the register not to admit to probate any 
last will and testament or of any instru- 
ment in the nature thereof being or per- 
taining to the last will and testament of 



Joseph K. Fleming, deceased, late of 
the City of Pittsburgh, County of Alle- 
gheny and State of Pennsylvania, and re- 
questing him to notify the caveators in 
the event that any proof of any paper 
purporting to be the last will and testa- 
ment of the decedent should be at- 
tempted to be made by any person or 
persons. 

The register, on the payment of the 
costs, caused an appearance of the same 
to be entered at No. 57 Register's Docket 
No. 5, ])age 29, which is a book for the 
entry of contests, citations and other le- 
gal proceedings instituted before him, 
and on the 24th of September, 1921, he 
approved the bond of the caveators, and 
entered it of record in said docket. 

That about said date a writing pur- 
porting to be the last will and testament 
and a codicil thereto of Joseph K. Flem- 
ing, deceased, were presented to the reg- 
ister of wills, with a request that the 
same be probated as the last will and tes- 
tament and codicil of Joseph K. Fleming, ' 
deceased. 

That upon the filing of the said writ- 
ing purporting to be a will, the register 
believing that the filing of the caveat had 
created a dispute as to the probate of said 
writing, and without taking any testi- 
mony to discover what the dispute was, 
certified the record of the proceeding 
above outlined, to the orphans' court, on 
the iSth of November, 1921, relying on 
his authority for so doing on the 19th 
section of the Register of Wills Act of 
1917, which provides as follows: "Where 
objections are made, or a caveat is en- 
tered, against the probate of any last will 
and testament, and no precept for an 
issue is directed by the register into the 
court of common pleas as aforesaid, or 
where objections are made to the grant- 
ing of letters testamentary, or of admin- 
istration to any person applying therefor, 
or where any question of kindred or oth- 
er disputable and difficult matter comes 
into controversy before any register, he 
may certify the entire record thereto per- 
taining to the orphans' court of the 
county, for determination by said court 
of such disputable and difficult matter, 
giving convenient notice of the time when 
the matter will be heard in said court to 
all persons interested." 

We do not agree with the register of 
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wills that he has a right to impose a duty 
upon the orphans' court which by statute 
has always belonged to him, without cer- 
tifying to us a reason therefor. He can- 
not know that there is a disputable or 
difficult matter to be determined until he 
has fixed a time for hearing, given no- 
tice to all parties interested and taken 
testimony. The filing of the caveat does 
not raise a disputable or difficult question 
in itself ; it may be filed by some person 
who has no interest in the proceeding, or 
by some interested person who will aban- 
don it rather than proceed to trial, either 
because he has been deceived or misin- 
formed, or has no money to wage a con- 
test, or for other reasons which he may 
or may not desire to disclose, but finds to 
his advantage to withdraw. The cave- 
ators may proceed to trial before him on 
the theory that there was a forgery and 
utterly fail to establish that fact, or they 
may show to him conclusively and be- 
yond the shadow of a doubt that there 
was a forgery by the failure of the pro- 
ponents to oflfer any testimony, or by 
showing that the testator was hopelessly 
insane at the time of the making of the 
will, or was not master or himself then, 
or was imprisoned in body or mind, or 
both, from that time until his death. The 
register cannot determine whether there 
is a disputable or difficult matter until he 
hears some of the testimony ; but as soon 
as he has heard enough testimony to en- 
able him to conclude that there is a dis- 
j)utable or difficult matter resulting from 
the filing of the caveat or other cause to 
be determined, then he does have the 
right to certify that specific matter to the 
or])hans' court for its determination. If 
we stop to think about the effect of allow- 
ing the register of wills to certify to us 
voluntarily cases where there is only a 
threatened or prospective dispute or dif- 
ficult matter, and which without proof of 
it may never arise, it would give him the 
right to make this court a probate office. 
The legislature had no such intention 
when it permitted him to certify a dis- 
putable or difficult matter to this court 
for determination, and the record will be 
remitted to him, and he will be directed 
to fix a time for hearing the contest ini- 
tiated by the filing of the caveat in this 
case and oflfering of the writing pur- 
porting to be the last will and testament. 



and give notice to all parties interested 
and determine their rights according to 
law. 

And now, October 30, 1922, this mat- 
ter came on for hearing before the court 
in banc on the record certified by the 
register of wills to this court, and it ap- 
pearing that no testimony was taken be- 
fore the register, and that there is noth- 
ing in the record to show that any dis- 
putable or difficult matter arose before 
the register, or what the disputable or 
difficult matter is, if any, on mo- 
tion by counsel for the caveators, it is 
ordered, adjudged and decreed that the 
record be remitted to the register of wills, 
and he is hereby directed to fix a time for 
hearing the contest initiated by the filing 
of the caveat and the offer of the writing 
purporting to be the last will and testa- 
ment within thirty days, and give notice 
to all parties interested, and within a rea- 
sonable time determine the rights of the 
l^arties according to law. 

Judge Mitchell took no part in the de- 
cision. 



c. P. of 



Erie Ca 



Curtze V. Moske 



Attachment — Fraudulent contraction 
of a debt — False representation of finan- 
cial condition — Inventory of attached 

property. 

A false representation of financial condi- 
tion is sufficient to amount to a fraudulent 
contraction of a del)t, and in itself is sutfi- 
ciont to support an attachment under the 
Act of March 17, 1869, P. L. 9. as amended 
by the Act of May 24. 1887, P. L. 197. 

Whore the property attached is money, no 
inventory of the attached property need be 
served upon the defendant, unless the 
amount of the fund be disclosed to the sher- 
iff by the garnishee at the time of ser\ice 
of tlie attachment. 

Rule to dissolve attachment. 

Lund & Filer, for plaintiff. 

Robert J. Firman, E. A. Solomon and 
Monk & Randall, for defendants. 

Hirt, J., October 27, 1922.— This is 
a rule granted upon defendant's petition 
to dissolve an attachment issued under 
the Act of March 17, 1869, P. L. 9, as 
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amended by the Act of May 24, 1887, P. 
L. 197. The affidavit filed by plaintiff 
follows the language of the act. 

The depositions taken on the rule do 
not sustain the contention that defend- 
ant is about to move his property out of 
the jurisdiction of the court, but, though 
the testimony is meager, in our opinion, 
there is sufficient evidence to sustain the 
averment that defendant has fraudulent- 
ly concealed his property and that he 
fraudulently contracted the debt in ques- 
tion According to the evidence, defend- 
ant when the bill was contracted, repre- 
sented that he was the owner of certain 
real estate and plaintiff relied on this 
representation in extending credit. An 
investigation after the credit was ex- 
tended developed the fact that the real 
estate was held under a joint title by de- 
fendant and his wife. Defendant was a 
stockholder in the Gem City Manufac- 
turing Company, which interest he con- 
cealed from plaintiff by denying to plain- 
tiff that he owned any property. De- 
fendant further in violation of the bulk 
sales act, without notice to plaintiff, dis- 
posed of his entire stock of goods. 

A false representation of financial 
condition is sufficient to amount to a 
fraudulent contraction of a debt or obli- 
gation: I Purdon, 261, and the cases 
cited therein; and in itself is sufficient 
to support an attachment under the 
above acts of assembly. 

Defendant's failure to comply with 
the provisions of the act relating to the 
sales of goods in bulk, perhaps, does not 
in itself support an attachment under the 
above acts of assembly, as in Kelly vs. 
Snyder, 58 Pa. Super i, and Ochse vs. 
Drda, 34 C. C. 151, for the reason that 
the attachment was not invoked within 
90 days from the date of sale, but in this 
case, the fact that defendant did dispose 
of his entire stock of goods in bulk with- 
out notice to plaintiff as required by law, 
has a bearing on the question of his in- 
tent to defraud plaintiff. 

The contention of defendant, that the 
writ must be dissolved because no inven- 
tory of the attached was served upon 
the defendant, is without merit. The 
property attached, presumably, is mon- 
ey, the amoimt of which could not be 
knoA\Ti to plaintiff until after the return 
day, unless voluntarily disclosed by the 



garnishee to the sheriff at the time of 
service. We believe that the inventory 
under the above acts of assembly was 
intended to be required only where 
goods and chattels are attached; other- 
wise an attachment in many cases could 
not be pursued if a garnishee at the time 
of the service of the writ should refuse 
to disclose the amount of money in his 
hands. Duffee vs. Records, 12 W. N. C. 
287. 

The rule granted May i, 1922, upon 
defendant's petition to dissolve the at- 
tachment is now, to-wit, October 27, 
1922, discharged. 



c. p. of 



Washington Co. 



In re Boyd Smith, Constable 



Constables — Removal from office — 
Necessity of sworn answer — "Township 
officers" — Acts of July 14, 1917, P. L. 
840 (TozvnsJiip code); April 13, 1834, 
P. L. 537, Sec. 86; May 27, 1841, P. L. 
400, Sec. 14; May 13, 1887, P. L. 108; 
^^^y 5, 1821, P. L. 407. 

On a petition for a rule on a constable to 
show cause why he should not be removed 
from office, and the charge made by the pe- 
tition constitutes an indictable offense, the 
constable is not required to answer under 
oath, for the reason that such answer mlg'ht 
incriminate him. The proper practice is an 
inquiry by the court, taking* testimony un- 
der oath. 

A constable is not a "township officer" 
within the meaning of the Township Code 
(Act of July 14, 1917, P. L. 840), Sections 
192 and 193. 

Rule to show why constable should 
not be removed from office. Rule con- 
tinued for further hearing. 

Witherspoon & Devore, for petitioner. 

/. Albert Reed, for defendant. 

Brownson, P. J., July 3, 1922. — As 
this case is now presented to us, we have 
to determine whether the respondent is 
bound to answer on oath certain charges 
of violation or neglect of his duties as 
a constable, made by the petition upon 
which a rule to show cause why he 
should not be repioved from office was 
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granted, and whether in default of such 
answer the rule should be made absolute. 
The charges which the petitioners make 
against the respondent are in substance: 
(i) That he wilfully or negligently 
omitted to make the return, required by 
section ii of the Brooks Law, Act of 
May 13, 1887, P. L. 108, as amended by 
the Act of May 5, 1921, P. L. 407. 

(2) That he colluded with violators 
of said act to assist them to evade its 
enforcement against them, by warning 
them of the approach of officers of the 
law who were attempting to enforce it. 

(3) That his influence upon the for- 
eign element residing in his bailiwick is 
such as tends to engender a spirit of 
carelessness or contempt for the laws. 

(4) That he has fallen into habits of 
intemperance, rendering him unfit and 
incompetent, and that he "has and docs 
neglect to perform the services legally 
required of him as constable." 

The answer filed by the respondent is 
in effect a demurrer to the requirement 
of the rule that he answer the petition. 

The first of the charges above men- 
tioned is of what, under the amended 
Brooks Law, is an indictable oflFense, 
and the respondent takes the position 
that he cannot be required to reply un- 
der oath as to the truth or falsity of 
such a charge. This court held in an 
opinion by Taylor, J., delivered in 1910, 
in Rathbone's Case, 38 Co. Ct. 70, that 
as no man can be compelled to crimi- 
nate himself, a constable who, by a pe- 
tition similar to the present one, was 
charged with violating section 11 of the 
Brooks Law, could not be compelled to 
answer as to the truth of such charge, 
and that the proper procedure was an 
inquiry by the court, by means of testi- 
mony, as to the fact of such violation. 
We think it clear that the respondent is 
within his rights in refusing to make an 
answer under oath as to the truth of 
this charge, and that it should be es- 
tablished by testimony in a hearing be- 
fore the court. 

In their argument and brief the coun- 
sel of petitioners have rested their ap- 
plication entirely upon this first charge, 
and have referred to no statute other 
than the amended Brooks Law. The 
second, third and fourth charges may 
have been intended, when the petition 
was drafted, to rest upon the I92d and 



193rd sections of the Township Code, 
Act of July 14, 1917, P. L. 840, which 
provides a proceeding, by a rule to show 
cause, for the removal of "any township 
officer" who "refuses or neglects to per- 
form his duties." These sections, how- 
ever, would seem to us not to embrace 
the respondent among the officers to 
whom they apply. The officers referred 
to are apparently those specified in the 
code as the officers to administer the 
aflfairs of the township, (see Chapter 
V,) among whom constables are not in- 
cluded. Constables are not strictly 
township officers, and were held not to 
come within the meaning of that phrase 
as used in section 86 of the act of April 
13, 1834, P. L. 537; (which is substan- 
tially to the same effect as sec. 190 of 
the Cod6) : Brunott vs. McKee, 6 W. 
&' S. 513. So, as they are not elected 
under the act of 191 5, and it does not 
regulate their duties, they would seem 
not to come within the scope of sec- 
tions 192 and 193. 

However, even if they were capable 
of being regarded as officers to whom 
these sections apply, we would not re- 
gard the second, third and fourth 
charges, contained in the petition, as 
sufficient to warrant a removal of the 
respondent, for want of a denial under 
oath of their truth, in the face of his 
demurrer. The second charge, like the 
first, sets forth that which amounts in 
our opinion to an indictable offense; it 
charges in effect a conspiracy between 
the respondent and violators of the 
Brooks Law to evade and prevent the 
enforcement thereof, and this we think 
is an offense indictable at common law, 
as to which the respondent is not bound 
to criminate himself. It is a matter, 
however, that may properly be investi- 
gated by the court. The third and 
fourth charges are not distinct and spe- 
cific charges of the violation of any par- 
ticular duties imposed and defined by 
law; they are too general to enable the 
respondent to make an answer such as 
section 192 contemplates. The charge 
of intemperance would probably be suf- 
ficient were the proceeding one at the 
instance of a surety, under the act of 
May 27, 1841, P. L. 400, sec. 14, to 
compel the giving of additional security, 
but that is not its nature. 
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Our conclusion is that a final decree 
should not be entered in this proceed- j 
ing at the present time. 
Ordkr 

And now, July 3, 1922, after argu- 
ment and due consideration, the answer 
of the resp(nident in the nature of a de- 
murrer is sustained to the extent of 
holding that the respondent is not hound 
lo tile an answer under oath to the aver- 
ments as to official delinquencies upon 
his part, contained in the petition, and 
thnt a decree removing him from office 
cannot he made for want of such an 
.iHNWcr. 

.\n<l it is further ordered that an in- 
ijuiry and investigation shall he held and 
oon<lncted in o])en court on the second 
MoTiday of .\ugust next, at i \]0 o'clock 
p. m., as to the truth of the first and 
><'C(>nd charges stated in the petition, to- 
v.it, that the resi>(»ndent, in violation of 
sec<''>Ti M of the Act of May 13, 1887, 
I*. ! ,. loS. as amended l)y Act of May 
5, !"2i. P. ly. 407, has wilfully or neg- 
liLTeiitly (jHiittcd U) return to the court of 
fjiiarter sessions of this county "all 
f)laces in his hailiwick where vinous, 
sj>irituous, malt or hrewed liquors, or 
ndinixtures thereof, r)r \N'here any intox 
itT'tMi'j: li(iuors are kept for sale or 
sold;" and that he has assisted or at 
teMn>t<^(l to assist violat'M'^; of said sta 
tnie t ) evaclc the enforcement of the 
^;,,n" .'ig'iinsl them in the manner speci- 
fn-f] in parai^naph 4 of the petitirtn. At 
the ln-aring so to he held the petitioners, 
n- ^^ell a- an\' other citizen, mav appear 
and present testimony touching the 
eharires aforoaid, and the respondent, 
]* '\(\ Smith, mav, if he <o desires, ])re- 
sent testimony in contradiction of said 
r^rM'i^i s, ain] tlie clerk is directed to is- 
^11.' '-nhpoenas, uyxm application of any 
|)'ii-U* or person, for the purpose afore- 
said. 



Opinion of 



Attorney flfneial of Pa. 



In re ConstaSIes and Road 
Supervisors 

A constable has tho liLrlit. and it \h his 
fluty to return to tho eourt any loads in ins 
rlistrict wliich avo not in piop< r condition. 

Tho eourt can not fine oi- iinpiison lo.id 
siir'*^''"^'**'^*^-*' ^^*'' nejrjert of du(y nr>on tlie re- 
tur-n of a eonstablf. Tin's r-.m !>( lionc only 



after conviction under tho act of March 28th, 
1808, 4 Smith Laws, 531. 

The court can issue process, based ui)on a 
constable's return, to bring olTenders into 
court. 

OFFICE OF THE ATTORNEY 

GENERAL 

Harrisburg, Pa. 

November 15, 1922. 
Mr. Joseph W. Hunter, 
Townshij) C'oinniissioner, 
State Highway Department, 
Harrisburg, Pa. 
Sir: 

Your letter of October 19, 1922, ask- 
uvy^ to be advised upon the subject of the 
right of constables to report the condi- 
tion of roads to the county courts, and 
other matters contained in said letter, 
'nas been received l)y this department. 

The (jiiestions embodied in your letter 
are taken up in the order in which they 
are stated in your conmiunication. 

I. Has the constable a right to re- 
port the condition of roads to the county 
court.s? 

'J'here is no legislative enactment con- 
ferring tipon constables this right, but 
fortunately the decisions of our courts 
are such that the question is not a doubt- 
ful one. It is a common law power and 
is in the nature of an ot^cial informa- 
tion against otTenders. "The ot'tice of 
con.stable is ancient, his duties im[)ortant 
:ind p')^\er- large. His general duty is 
to keep the peace and for this purpose 
he may arrest, inT[)rison, break oi)en 
doors, and the like * * ♦ ^^^^ what 
is more to our present purpose; he is 
hoiDiJ to prcsoit In the term or last 
court tlii offenses in(|uirable in those 
courts. Those are all common law pow- 
ers, and the last, that of making a re- 
linn. is in the nature of making an ofTi- 
:\[i^ inforniaM(tii against the offenders; 
an(^ besi<les being made imder special 
';al!i at the lime (jf the return, it is the 
e()uivalent of an oath and charge bef(^re 
ia magistrate:" McCullough vs. ComnK)n- 
j wen 1th, 67 Pa., 30. 

I "The olnce is not a mere perfunctory 
one. They are not to sit still imtil by 
accident crime comes stalking past. 
j Their duties are important and -their 
pow e'-s are lar^^^e. They nnist keej) the 
peace. *Tliey iwc boiuid to ])resent to 
the term or last court ;dl otTen.se.s in(|uir- 
'ible in th(ise Cf»urts'. Their returns are 
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oHu ial information against the offend- 
ers, upon which indictments are con- 
firmed and presented to the grand jury 
without a prehminary hearing. Such re- 
turn is equivalent to an oath and charge 
before a magistrate:" In re Grand Jury 
4, Northampton, 374. 

"The neglect to keep in rej)air the 
public roads in any municipal district is 
a violation of public duty, and the per- 
M)n or municipal corporation charged 
with the duty is punishable by indict- 
ment at common law. * * * From 
lime out of mind it has been the prac- 
^i^>^. * * * £^j- constables to return 
such public offenses and for the court to 
permit the district attorney io send an 
indictment before the grand jury with- 
out a previous hearing before a commit- 
ting magistrate." Commonwealth vs. 
Tiethlehem Boro., 15 Superior Ct., 15S. 

"Where duties of a public nature are 
imposed upon municipal corporations 
they are liable tt^ indictment for neglect- 
ing to properly discharge such duties * 
* * This indictment was based uj)on 
the return of the borough constable to 
the Court of Quarter Se.shions. It was 
his duty to make the return." Common- 
weahh vs. Rredin. Burgess, et al., 165 
Fa. 224. 

2. Ila< the judge a right to fine or 
iin})rison the sui)ervisor on the consta- 
ble's rej)ort? 

Supervisors may be indicted for ne- 
glect and refusal to keep in repair a pub- 
lic roarl so that its condition has become 
such as to amount to a public nuisance. 
The remedy by indictment, provided by 
the Act of March 28, i8()8, 4 Sm. Laws 
5^^ I, has not been repealed or superseded 
i)y later acts or by the J40th Section of 
the Act of July 14, lui/, F. L. 840. Or, 
sui)ervisors may be ])r()cee(led against 
under the Act of 1OT7, Section 240 of 
which ])rovides: ".\ny township super- 
visor, township superintendent, road 
master r)r contractor em])loyed to work 
on the roads, bridges and highways of 
anv township of the second class, Avho 
shall violate any of the provisions of 
thi- act, other than those for the viola- 
tion of which specific penaltie*^ are pro- 
vided, or who shall fail, neglect or re- 
fuse to carry out the provisions of this 
act. -shall upon conviction before a jus- 
tire of the j)eace be sentenced to pay a 



line of not more than fifty ($50) dollars 
to be collected in the name of the town- 
ship as other debts of like amount are 
collected. All such fines shall be paid 
to the township treasurer for the use of 
the road fund." 

3. Has the judge a right to send out 
a bench warrent by the sheriff' and drag 
the supervisors into the presence of the 
court ? 

Speaking of the return of the con- 
stable to the court, it was said in Com- 
monwealth vs. Doyle, 16 Superior Court, 
j^j . u ,)c ,(c ^c When there lodged it 
is sufficient ground to authorize the 
court to issue process for the offender 
and to direct the district attorney to sub- 
mit a bill to the grand jury." 

"In this State the court of quarter 
sessions which is a court (jf record, and 
has jurisdiction to try offenders, takes 
the place of all other courts at common 
law for the trial of ordinary offenders. 
The return to it is appropriate, and it 
becomes the duty of the court to take 
notice of the return. * * ♦ We think 
it is sufficient ground to authorize the 
court to issue process to bring in the of- 
fender." McCullough vs. Common- 
wealtli, 67 Fa., 30. 

4. Has the judge a right to condemn 
and pa^s judgment without being heard 
before a jury? 

This ([uestion is answered in what was 
stated in the second question where the 
methods of proceeding against delin- 
quent offenders are pointed out. 

I am, therefore, of the opinion : 

1. That a constable has a right and 
it is his duty to return to the court any 
roads in his district which are not in 
j)roper condition. 

2. A judge has no right to fine or 
ini]}rison supervisors upon the return of 
a constable. This can be done only by 
due precess of law under the Act of 
March j8, 1808, 4 Sm. Laws, 531, by 
indictment. 

3. The court has a right to issue pro- 
cess based upon the constable's return to 
bring the offenders into Court. 

4. The court has not a right to fine 
suj)ervisors guilty of neglect of dut}' 
without a trial. 

\^erv truly vours, 

\t. w. brown 

Deputy Attorney General. 
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C. p. of 



Lajicaster Co. 



Long V. McAllister 



Practice, C. P. — Statement — IVhen not 
siffficicnfly specific — Practice Act of May 

Under the Practice Act of Mny 14. 1915, 
P. L. -183, where a statement conforriis to tlio 
provisions of the act but is not sufflcie-ntly 
specific, the defendant is entitle<l. not to a 
hill of particulars, but to a more specific 
st«i lenient, and should so rule the plaintiff, to 
be ftjllowed by a motion for non pros, if the 
rule is made absolute and the plaintiff fails 
to e(miply; Section 21 of the act is not in- 
t« n<led to provide a new or exclush'e remedy 
applical)le to defective pleadingrs. 

Rule for more specific statement. 

K. L. Shirk and John A. Coyle, for 
rule. 

F. Lyman Windolph, contra. 

Landis, P. J.. November 11, 192J. — In 
Rhodes v. Terheyden, 2^2 Pa. 397, Simp- 
son, J., delivering the o])inion of the 
court, said: "If a])])ellee was of oi)inion 
the averment of the statement did not 
'conform to the j)rovisions' of the Prac- 
tice Act of May 14. 191 5, P. Iv. 483, he 
should have moved to strike it oft. as pro- 
vided by section 21. If he believed it 
did 'conform to the ])rovisions' of the 
act. but was not sufficiently sj)ecific. he 
should have taken a rule for a more s])e- 
citic statement, and followed this with a 
motion for a non pros., if the court made 
his rule absolute and its order was not 
com])lied with (Kinj^ v. l>rillhart, 271 Pa. 
301. 305) ; this practice still obtains, not- 
withstanding section 21 of the act, which 
*is not intended to ])rovide a new or ex- 
clusive remedy, applicable to defective 
pleadings.* " 

The present case went before the Su- 
preme Court on api)eal from this court 
entering judgment for the defendant. 
That judgment was reversed ; but, in the 
o])inion, delivered by Von Moschzisker, 
C. J., it was said: **Plaintitif's averments 
of loss are faulty ; whether, in an action 
like the present, the measure of damages 
be viewed as the difference between the 
value of what plaintiff received and the 
value it would have jwssessed had the 
facts been as represented by. defendant 
(Rock V. Cauffiel. 271 Pa. 560, 363). or 
whether it be the difference between what 
j)laintiff was induced to pay by the fraud- 



ulent statements and the value of what 
he received (Brown v. Rodman, 268 Pa. 
575» 579* Curtis v. Buzard, 254 Pa. 61, 
64; High V. Berret. 148 Pa. 261, 264; see 
also Williams v. Beltz, 7 Boyce, Dela- 
ware, 360, 363, 107 Atl. 298, 299, decided 
on Pennsylvania law), the statement of 
claim omits to aver any of such values. 
Plaintiff also fails to state with requisite 
explicitness what, as a matter of fact, the 
other parties — aside from Fleming, who, 
like himself, contributed $2,000 — paid 
into the new corporation, if they paid 
anything ; and he does not say what 
money or other thing of value, if any, 
was paid into the treasury of the corpo- 
ration for the 100 shares of stock issued 
by it over and alx)ve the 40 shares pur- 
chased by himself and Fleming; nor 
does he state how the corix)ration ob- 
tained the money (beyond the $4,000 rep- 
resented by the last-mentioned stock) 
which was used to meet lletrick's bid of 
$7,323. In the absence of the items of 
information to which we have called at- 
tention, and ])articularly in default of any 
specific averment as to the value of the 
stock plaintiff received for his $2,000, 
there is no way to estimate the alleged 
loss to ])laintiff'. This is a de- 
fect * * * ." 

rpon the return of the record, the de- 
fendant entered a rule on the plaintiff to 
file a more specific statement, assigning 
three general reasons, the last of which 
contains numerous alphabetical sub- 
heads. The first two reasons contain 
nothing which need now- be considered, 
for they relate to the defendant's defense, 
and only the third refers to the defects 
]M)inted otit by the Supreme Court. The 
plaintiff has not since filed a new state- 
ment, nor even an amended one, to com- 
ply with the suggestions made by the 
Su])reme Court. Instead, he has filed an 
answer in which he admits that the de- 
fendant is entitled to a "bill of particti- 
lars." The 'defendant is not entitled to a 
bill of particulars, but is entitled to a 
more s])ecific statement, as pointed out 
in the opinion of the Supreme Court. It 
is not for us to suggest how this ^hall be 
done. That is the plaintiff's business. Tf 
he fails to do so in the manner indicated, 
this court, on motion, may either compel 
him to comply with the directions above 
given, or enter a judgment of non pros. 
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To the extent above set forth, we make 
this rule absolute. 
Rule made absolute. 



c. V. of 



Schuylkill Co. 



Seaman v. Mealey et al. 



Plcad'uKj unci practice — Affidavit of 
defense —Scnicc — Strikincf-off — Prac- 
tice Act 1915. 

The Practif'o Act of ll»15 tlm-s not l)r()vi(lc 
for the entry of a ju(lK"nu*nt for failure to 
s*>rve or proiierly endorse an aMidavit. ol de- 
fense. 

S.'Ction 21 of the Pra«liee Act <»f linn j.fM-- 
niils the court to sti-ik** from i1j<» r<*cord a 
pleading which does not conform to the pro- 
visions of the act. 

\Vh(»n an alli<iavil <»f <lefense is filed hut 
not serv«'d ui)on the plaintiff or counsel, the 
pio)itr i>ractice is to move to strike it off; 
jud'-rment crtnriot he entei«'d as if fo.- d»*fanh 
.in filiuK 'in affidavit of defense. 

Kiile to show cause why judo^iuent for 
want of an affidavit of defense should 
not be entered. Discharged. 

A'. R. Koch and F. P. Krebs, for 
niotlf)n. 

J\. J. Cracff, contra. 

r.erlUel, P. 1.. November 14, 1(>JI. — A 
jietition was tiled in this case, seltint^ 
fnrtli, inter alia: "Tliat the sinnmons is- 
sued on Jime <). lo^i. and was served on' 
the defendants, toi^etlier witli the state- 
ment of chn'm, on jime !> 19-M. That 
on Aui^ust 15, i<)Ji. an afVul'ivit of de- 
fence was tiled by the defendaiU, the Tn- 
niauua Xalional r»ank. That no co])V of 
s;'id affidavit of defense was served on 
])laintitt' or his counsel, nor has any been 
served to the date of the lilin^- of this 
petition and that, therefore, the aftidavit 
of defense nui^t be treated as a nullit}' 
for the additional reason that it i< not 
indorsed with an a.ddres^* x. ithin the 
cnnJv where rdl papers are to be 
^ervi'd." 

Upon thi^ |)etition a rule was '^n-anted 
on the defendant, the Tamaoua National 
liank. to "^how cause why judi^ment 
should not be entered against it and in 
fa\'or of the plaintiff a^^ for want of an 
arfida\ it of defence. To tbi*^ rule no an- 
.swer has been I'lU^l. It will, therefore. 



be seen that .the question before us is 
whether or not the affidavit of defense 
should be treated as a nullity for want 
of service and for want of an address 
within the county where papers may be 
served. 

Our attention has not been called lo 
.my decisions of our hijj^her courts K*^^'~ 
ernini^^ this (iuestir)n. We are not lui- 
im'r.dful of the decisions in Luzerne 
Count} National Hank v. Stout, jo 1). K. 
ic;!)^: W'rii^ht Wire C(»m])any v. Levi. jS 
M. H. ji)^, and (df)ver v. Krrich, 30 i ). 
K. J JO, in which it has been held that the 
tilin'^ of an afhdrivit of defense after >cr- 
vice thereof in accordance with the i)ro- 
visions of the act, is a mdlity and insnth 
':^\i t to 1 rewnt the entry of judifincnt. 
't ^ ill b.' noted, ho^vever, that the Prac- 
'\ct' Act contains no provisions for the 
-'^My (f j'ul^'nH'nt for want of tlie >er- 
■ i '♦' ')\ the '•iVidavit of defense and lixes 
no time within which the same must l>e 
served. 

It will also be noted that Rule ^S, Ar- 
ticle 5, f othis court, re(|in'rini^ the ritti- 
davit of defense to be served on plaintiff 
or his counsel within ten days after the 
tilini^ of the same, contains no provision 
for tlie entry of jud^mient in case of de- 
frmlt. We are, therefore, of the opinicm 
that llie affidavit of defense tiled in tliis 
ca'^e conies r«uher within the provisitms 
of Section 2T of the Pnictice Act, snf^ra. 
w hich ])rovi(les : 

"The coitrt. U])on motion, may strike 
from the record a pleadini^ wbicli does 
not conform to the ])rovisions of this act 
and may allow an amendment or a new 
]:1e'idinrr to l)e iWcd uj>on such terms as it 
mav direct.'' 

This pleadin<»^ clearly does not conform 

to the provisions of the act. It ha- not 

been -erved and the notice of an a(Mre<s 

for the lilinii: of ])apers does not cc^nform 

I to the requirements of the act. v^ince. 

I therefore, it is a pleading not in co^form- 

I itv w ith the ])rovisions of the Practice 

'Act. it clearly comes within that section 

of the act above (|Uoted, which, it seems 

; to us. was inserted to cover cases such as 

this. We are. therefore, of opinion that 

the |)laintiff is not pursuin*:^ his proper 

leijal remedy. 

And now. November 14, 1921. the ru-t* 
for jndi^nient for want of an affidavit of 
d"U^'^-e is herewith overnded. 
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McGann v. Ruggles-Coles Co. 
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Equity— A ccouutimj — Employer and 

employee — Part of profits employee's 

eompeusation. 

Tho lact that ;i romphUnant In a bill for 
vn accounUiiR may 1,0 about to become n 
ur^^nV'^'i;-^^ 1^^ respondent in a business oi 
tho same kind as the latter is engaged in 
does not suspend or defeat any ni^lit undei^ 
he ermtract or the I«w which he niay 1 ave 
to an mspect on of the books of the latter 
or to an accounting of the costs of manufac- 
ture and the profits of the business. 

An account prepared by certified public 
c..-countants .welocted by the respondent, and 

which fh''"^'" ^,'^^*''' ^^ ^'^^ P^'^i^^^ <l^>^n^ 
''; , ?^ the complainant alleges the parties 
<!d business together, is not such an account 
suited and ac<epted as would defeat the 

the'i;^i::>rr:;;iir^"^^ '"'^ ^" --^^^--^^^^ ''' 

The same rules of equity apply to a bill 
«.f diseov(,y. or for an accounting between 
onploxer and employee, as between paT 
CF where the commissions of the emp oj-ee 
aie U) be a certain pairt of the profits of the 
e.nploycr's business. 

The right to an accounting is a preliminary 
. nest !on which may be determiAed on the 
face of the bill and answer, before proceeding 

rvirt^^Tho ^^'T^ ^^""l^ '''^^^ ^'' ^" accounting 
o th^it not more than a certain sum will be 
uT\ 'V'^ '^""^ '^''' Plaintiff, or tha from 
ti.Tie to time certain settlements of accoiin s 
were m..de between the parties, will not i>^ 
legally suflF^.-Unt to prevent an accounUng. 

Stir hill in equiiv bv Kohort O Mc- 
Oann v. Rii^gles-Coles Knirinecrin- 
Company, No. 3, April Term.\(>2i, in 
the Court of Common Pleas of York 
Co., Pa., sitting: in equity, praving for 
<hscovery, accounting and pav'ment of 
commissions alleged to be due' from the 
defendan,t for goods sold by the plaintiff 
for the defendant. Accounting decreed. 

Stizvart c'r Gerher and Georqc WJiar- 
toti Pepper, for plaintiff. 

Niles & Neff, for defendant. 

Wanner. P. J., December 4. 7922.— It 
IS admitted that under the contract of 
July I2th, i(>i6. set forth in the com- 
I)lamant's bill, Robert G. McGann was 
the selhng agent of the Ruggles-Coles 
f^ng:meenng Company, and had been 
since January ist, 1898, imder similar 



pired by its own terms on December 31st, 
19 1 9. but the complainant alleges that it 
was afterward renewed and its operation 
extended to December 31st, 1920. This 
is denied by the respondent, who alleges 
that the payments made by it to McGann 
in that year were for commissions due 
him on sales made prior to the termina- 
tion of the contract of July 12th, 1916. 

The contract provided that McGann's 
commission for .sales of drying machin- 
ery, on which he was entitled to com- 
])revious contracts. That contract ex- 
pensation, should be one-half of the net 
profits realized thereon, by the Ruggles- 
'Joles Engineering Company. 

It further provided as follows: "Fif- 
teenth.— It is understood and agreed 
that all books of the principal relating in 
any way to th^ sale of dryers, or of the 
cost of manufacture thereof embraced 
within the tenns of this agreement, shall 
be open to the inspection of the agent at 
all convenient times, and likewise that all 
books, correspondence and records of the 
agent relating to sales of dryers shall be 
open to the inspection of the principal or 
Its agents or representatives at all con- 
venient times." 

The complainant alleges that he has 
been denied access to, and the privilege 
of mspecting. the books of the Ruggles- 
Coles Engineering Company, to which he 
is entitled under the above cited stipula- 
tion of the contract between the parties, 
f his IS not denied by the respondent, but 
the latter attempts to justify and excuse 
It on two groimds, viz: (t) P,ecause the 
complainant is about to enter into a com- 
petitive business against the respondent 
company, and .<-eeks to gain information 
for the benefit of himself in said busi- 
ness, by insj)ection of respondent's books 
to the prejudice of the latter. (2) Be- 
cause the respondent has already had an 
■uidit of its books and accounts from 
January 31st, 1914, to December 31st 
19^9. made by a duly certified public ac- 
countant, showing a balance of $3,036.35 
due McGaim, a copy of which audit was 
forwarded to complainant's coimsel, on 
the 2Tst day of January, 1921, and which 
sum respondent is now willing to pay 
complainant, in settlement of all then- 
accounts. 

The fact that the complainant may be 
about to become a competitor of the re- 
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s]joi:<:lent in a business of the same kind 
as the latter is engaged in, does not sus- 
I or.d or defeat any right, under the con- 
tract or the law, which he may have, to 
an inspection of the books of the latter, 
or to an accounting by it, of the costs of 
manufacture and the j)rofits of the busi- 
ness : Thomas v. Waite Company, 99 N. 
V. Supp. 2ij8. 

The account j)repared by certain ac- 
countants of the respondent's own 
choosing, and covering only a part of the 
period during which the plaintiff alleges 
that the parties did business together, is 
not such an account stated, and accepted, 
as would defeat the complainant's de- 
mand for an accounting for the whole of 
said period. That account, it ap])ears, 
was sent to complainant's counsel after 
this contention had begun, but the 
pleadings disclose no fonnal accej)tance 
of the same, or any facts, from which its 
acce])tance could be conclusively pre- 
sumed: Leinbach v. Walle, 211 Pa. 269; 
^IcGinn v. Benner, 180 Pa. 396. 

The same rules of ecjuity apply to a 
bill of discovery, or for an accounting, 
between an employer and an employee, as 
between partners, where the commissions 
of the employee are to be a cer- 
tain |)ortion fo the profits of the 
employer's business. This is espe- 
cially so where, as in this case, it is 
admitted that the employee has been re- 
fused the inspection of the books of the 
employer's business to which he is en- 
titled, under the terms of his contract of 
employment, because he cannot elsewhere 
ascertain the facts on which his right to 
recover rests: Veiller v. Oppenheim et 
al. 26 N. Y. Supp. 1061 ; Tilley v. Fel- 
ton. 177 Pa. 344-346-347. 

The right to an accounting is a prelim- 
inary (juestion which may be determined 
on the fjice of the bill and answer, before 
proceeding to ascertain what amount may 
1)e due the plaintiff. In this case it is ad- 
mitted that a certain sum is due the plain- 
tiff on the accounts covering only a i)or- 
tion of the i)eriod of plaintiff's employ- 
ment : Collyer v. Collyer. 38 Pa. 257 ; 1 
Cyc. 447 : Alpaugh v. Wood, 16 Atl. 676. 

Where a f>rima facie right to an ac- 
counting exists, the defense that nothing 
will be due, or that not more than a cer- 
tain sum will he found to be due the 
j)laintiff. will not l)e legally sufficient to 



prevent an accounting, nor will the fact 
that from time to time certain settle- 
ments of accounts were made between 
the parties: Bradley v. Jennings, 201 Pa. 
473; Murphy v. Murphy, 260 Pa. 196; 
Tulley V. Felton, 177 Pa. 344-346-347; 
Underdown v. Underdown, 270 Pa. 229- 
231 ; ^klcGinn v. Benner, 180 Pa. 396. 

it appears from the pleadings that the 
accounts of the complainant and the 
Ruggles-Coles Company down to Janu- 
ary 31st, 19 1 4, were finally adjudicated in 
the Supreme Court of New York and 
that the unsettled j>ortion thereof covers 
the j)eriod from that date to the expira- 
tion of the contract of July 12th, 1916. 
viz: to the 31st day of December, 1919. 
Whether or not there was a renewal of 
the contract from the latter date to De- 
cember 31st, 1920, is a disputed matter, 
as to which there is no evidence before 
the court which would justify a decree 
for an accounting at this time. 

lender the law and the undisputed 
facts disclosed in the pleadings, we are 
of the opinion that the complainant is 
entitled to the discover}', and to the ac- 
counting, prayed for in the first and the 
fourth prayers of the bill, so far as the 
business of the j^arties from Januar\' 
31st, 1914, to December 31st, 1919, is 
concerned, and a decree to that effect 
will be signed by the court on presenta- 
tion by counsel in conformity with the 
equity rules. 



C. I*, of AUeffheny C<x 

Mercer v. Naffah 



.Appeals — . Utorney and client — Agree- 
ment with the court — Compromise vet- 
diet- -Powers of counsel— Exceptions. 

Leave to appeal from the county court to 
the common pleas court was refused ivhere 
the jury returned a compromise verdict 
The trial judge sent for counsel and without 
telling them what the amount was, secured 
a promise from them that If he refused to 
accept the verdict that would not make his 
action the basis of a motion for a new trial 
The trial judge refused to accept the verdict 
gave the jury additional instructions, in 
which he said there was no middle ground 
that as they found the facts they should find 
for plaintiff or defendant, and In an axnount 
agreed upon. The jury retired and brou^t 
in a verdict for the plaintiff for the fun 
amount of his claim. Defendant's counsel 
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having: made this a^rreement with the court 
was bound by it when the verdict was 
against him. 

An attorney's authority is not limited to 
tho mere prosecution of a suit, but extends 
to ev( ry thing: necessary to the protection 
and promotion of the interests committed to 
his care so far as they are affected by pro- 
ceodinsrs in the court where he represents 
his client. The details of procedure are en- 
tii-ely within his hands and his client should 
not interfere. The acts of the attorney in 
the proceedings of the court are those of the 
party himself and are binding on him. 

A petition for leave to appeal from a judK- 
ment in the county court to the common 
pleas was not properly before the oouil 
where the record does not disclose an excep- 
tion by counsel to the action of the trial 
court. Assignments of error cannot be con- 
sidered which show no exception taken to 
the action of the court, of which complaint is 
made. 

Sur petition of defendant for leave to 
appeal from judgment of the County 
Court of Allegheny Co. 

Edunn B. Goldsmith, for plaintiff. 

David S. Kcilly, for defendant-appel- 
lant. 

Before Ford, Stonk and Drkw, JJ. 

Drew, J., April 26, 1922. — This case is 
before us on petition of defendant, for 
leave to appeal from a judgment of the 
County Court of Allegheny County. 

But one question is raised by the peti- 
tion, and the argument of defendant's 
counsel, and that is that defendant is en- 
titled to the appeal because of the action 
of the trial judge in the county court in 
refusing to accept a compromise verdict, 
and the additional instructions given by 
the court to the jury at the time. 

\\'hen the case was tried the jury re- 
turned a compromise, verdict. The trial 
judge .sent for counsel and without tell- 
ing them what the amount was, secured 
a promi.se from them that if he refused 
to accept the verdict they would not 
make his action the basis of a motion for 
a new trial. The verdict did not con- 
form to the theory upon which the case 
was tried, and was directly opposed to 
the instructions of the court. The trial 
judge refu.sed to accept the verdict, gave 
the jury additional instructions, in which 
he said there was no middle ground, that 
as they found the facts they should find 
for plaintiff or defendant, and in an 
amount agreed upon. The additional in- 
structions reiterated certain parts of the 
'oral charge, and there is nothing in them 



to cause complaint. The jury retired 
and brought in a verdict for the plaintiff 
for the full amount of his claim. 

Counsel for defendant, in his petition 
for leave to appeal, admits that he agreed 
to the action of the trial judge in refus- 
ing to accept the compromise verdict 
and promised not to make the action of 
the court in so doing the basis of a mo- 
tion for a new trial. Having. made this 
agreement, having taken his chance upon 
securing a verdict, and having lost, we 
cannot approve his present action. He 
could have refused to agree, could have 
refused to make the promise, could have 
excepted of record to the action of the 
court and to the additional instructions 
given to the jury. He did not do any of 
these things. He was satisfied at the 
time to take his chance upon getting a 
verdict, and only after he lost did he 
think to make complaint. It cannot pro- 
fit him anything now. (Commonwealth 
vs. Razmus, 210 Pa., 609; Reznor Coal 
Co. vs., Bessemer Coal Co., 233 Pa., 

369). 

An attorney's authority is not limited 
to the mere prosecution of a suit, but ex- 
tends to* everything necessary to the pro- 
tection and promotion of the interests 
committed to his care so far as they are 
affected by proceedings in the court 
where he represents his client. The de- 
tails of procedure are entirely within his 
hands and his client should not interfere. 
The acts of the attorney in the proceed- 
ings of the court are those of the party 
himself and are binding on him. (4 
Cyc, 94.) 

This petition is not properly before 
use. because the record does not disclose 
an exception by counsel to the action of 
the trial court. Assignments of error 
cannot be considered which show no ex- 
ception taken to the action of the court, 
of which complaint is made. (Merritt 
vs. Poli, 236 Pa., 170.) 

This case was submitted to the jury 
upon the theory on which it was tried, 
and the jury was instructed to find for 
plaintiff or defendant in an agreed 
amount, the jury to determine which 
party was entitled to recover. It is fam- 
iliar practice, recognized and enforced 
by appellate courts, *'that a party will not 
be heard to question the correctness of 
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the submission of a case after the court 
has submitted it from the standpoint in 
which both parties to the issue manifest- 
ly tried it." (Achenbach vs. Stoddard, 
253 Pa., 338; Leh vs. Dutt, 66 Pa., Su- 
perior Ct., 171.) 

If the trial court had accepted the 
compromise verdict this case would have 
been tried again, and upon the same 
theory, and probably with the same re- 
sult, a verdict for plaintiff. We think 
counsel did the right thing in joining 
with the court in sending the jury back 
to bring in a proper verdict, but we also 
think counsel for defendant is very 
much in error in now objecting to be 
bound by his own agreement and that 
solely because the jury found against 
him. 

And now, April 26, 1922, the rule to 
show cause why defendant should not be 
allowed to take an appeal from the judg- 
ment at No. 7, 192 1, of the County 
Court of Allegheny County is discharged 
and the petition for same is dismissed. 



C. P. of Northampton Co. 

Easton National Bank v. Barowsky 



Affidavit of defense — Affidavit of de- 
fense intended for delay — Failure to af- 
firm or denx averments in plaintiff* s 
' statement. 

Where defendant flies an afftdavit of de- 
fense and sets forth paragrraph after para- 
graph that he "neither affirms nor denies the 
allegrations contained in paragrraph. ♦ • • 
of plaintiff's statement," and does not an- 
swer specifically the facts of the plaintiff's 
claim, judsTnent for want of a sufl^cient affi- 
davit of defense will be entei*ed without per- 
mitting- a supplemental affidavit to be filed. 

Motion for judgment for want of a 
sufficient affidavit of defense, ^^otion 
allowed. 

Kirkpatrick vr Maxivell, for plaintiff. 

A. C. LaBarre, for defendant. 

v^tewart, P. J., October 30th, 1922. — 
This is a rule for judgment for want of 
a sufficient a ffidavit of defense. The 



plaintiff bank brought suit on two notes, 
made by Morris Goldstein to the order of 
the defendant, each payable four months 
afterdate, one for $1,400.00 and one for 
$350.00, and indorsed by the defendant. 
The statement contained the usual aver- 
ments, that the bank became the owner 
of the notes for value before maturity, 
and that the notes were duly presented 
for payment at maturity, and payineiit 
refused, and that notice of the ]>rotest 
was given to the defendant. Defendant's 
nffidavit of defense admits that the bank 
is a cori)oration, and that he is a resident 
of the City of Easton. After that, for 
eight paragraphs, he sets forth th?«t he 
'^neither affirms nor denies the allega- 
tions contained in paragraph * * * 
of plaintiff's statement." In the eleventh 
and twelfth paragraphs he denies that 
he owes plaintiff any sum of money 
whatever. In several opinions we have 
recently called attention to the fact. that 
an affidavit of defense which neither af- 
firms nor denies the allegations of the 
plaintiff's statement is totally insufficient. 
We quoted at length from Dewees vs. 
Middle vStates Coal & Iron Co., 248 F^a. 
St., 202, and Fulton Farmers .\ssn. v. 
Homberger, 262 Pa. St.. 43, and Parry v. 
First National Bank of Lansford, '270 
Pa. St.. 556. It would be a waste of 
time to repeat what we have so reccntlv 
quoted. Jn a late case, Keister et al. v. 
Shonberger, 18 Northampton Co. Rep., 
209, we said : ''Sufficient tinie has ela[>sed 
since the passage of the act to enable 
counsel to Ix^come familiar with its pro- 
visions, and no allowance of amended an- 
swers should be made unless the court is 
convinced that grave injustice would be 
done by refusing it." We are now ap- 
plying that language to the present case. 
We feel that this affidavit of defense 
was not intended to set forth a defense, 
and it was filed for delay, and nothing 
was said ui)on the argument of the case 
which would induce us to allow an 
amended affidavit of defense to be tiled. 

And now, October 30th, 1922, rule for 
judgment for want of a sufficient affidavit 
of defense is made absolute, and judg- 
ment is entered in favor of the plaintiff 
and against the defendant; amount to be 
calculated bv the Prothonotan\ 



Digitized by 



Google 



YORK LEGAL RECORD 



129 



0. and T. of 



.ommonwea 



1th 



I..ackawanna Co. 

Arcidaco. 



Criminal law — .Issignment of counsel 
in murder cases — Compensation — Medi- 
cal witnesses — Act of March 22, K^oy, 
P- L. J/. 

l^ndor the Act of March 22. 1907, V. L. 31, 
uuthorizinK the tiial judRo to allow compen- 
sation to counsel asaig-ned to destitute per- 
sons upon trial for murder, also "all personal 
and incidental expenses," witness fees of 
medical exp^M-ts cannot be allowed as they 
are not the personal and incidental expenses 
of counsel. 

Sur bill for compensation and expens- 
es of counsel assigned for defendant in 
murder case. Bill revised. 

H. A. Scragg, Dist. Atty., for Com- 
monwealth. 

T. A. Donahoe and L. D. Savige, for 
defendant. 

Edwards, P. J., May 22, 1922. — On a 
proper affidavit counsel were appointed 
to represent defendant in a homicide 
case to prepare his defense and defend 
him at the trial. The appointment was 
made under the provisions of the Act of 
March 22, 1907, P. L. 31, entitled, **An 
Act to provide for the assignment of 
counsel in murder cases and for the al- 
lowance of expenses and compensation 
in such cases." The trial of the case 
lasted about a week. The case was well 
tried. Defendant was found guilty. 
There was a rule for a new trial pending 
before a judge from an outside district; 
but the defendant died before the rule 
was disposed of. 

The counsel assigned have submitted 
the following bill for approval by the 
cfHirt : 

Counsel fee, T. A. Donahoe $200.00 

CouuNel fee, L. D. Savige 200.00 

K. DeAntonio, expert medical 

testimony on insanity 75-00 

John P. Donahoe, expert medical 

testimony on insanity 75-00 

C. E. Thompson, expert medical 

testimony on insanity 75-00 

Dr. E. H. Jackson, X-ray plates. lO.oo 

Total $^>35oo 



In considering the question of the con- 
stitutionality of the said Act in the case 
of Commonwealth vs. Darmska, 35 Pa., 
Super Ct., 580, Judge Henderson inci- 
dentally made the following comment: 
''The specific object is compensation to 
counsel appointed by the court to defend 
impecunious prisoners tried for murder. 
Prior to this enactment such services 
were gratuitously rendered according to 
the duty which the members of the bar 
owed to the court and to the public. 
Human sympathy and a due sense of 
professional responsibility were consid- 
ered to be the sufficient motive for ac- 
tion in such cases. The relation of the 
counsel so appointed was not one of con- 
tract with the accused, but was a gra- 
tuitous responsibility arising from the 
official relation of such counsel to the 
court. The right to compensation was 
denied because neither at common law 
nor by any statute was it authorized. 
This Act was passed for the purpose of 
enabling poverty stricken persons ac- 
cused of murder to more fully prepare a 
defense. Under its provision the attor- 
neys appointed are not only allowed 
compensation, but may be reimbursed 
for their personal and incidental expens- 
es connected with the discharge of the 
duty imposed." 

The Act provides that in. addition to 
the compensation to be allowed counsel 
for their services they shall be allowed 
''all personal and incidental expenses." 
This latter provision has a very definite 
and specific meaning. It cannot be mis- 
understood ; and it should be construed 
according to its ordinary meaning. The 
Century Dictionary defines the term "in- 
cidental" as something "of minor im- 
portance, occasional, casual, as inciden- 
tal expense, something subordinate; of- 
ten used in the plural to mean minor 
expenses." 

The medical men undoubtedly per- 
formed the services referred to in the 
bill of expenses. There can be no com- 
plaint as to their charges; but there is 
no provision in the law for the payment 
of these charges by the county. They 
are not the personal or incidental ex- 
penses of counsel. 

The foregoing views are the same as 
those expressed bv Judge Carr in Com- 
monwealth v*^. Endrukat, 17 D. R.. T040; 
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and by Judge McMichael in Common- 
wealth vs. Shults, i8 D. R. I002. In this 
latter case not only were the fees of ex- 
pert witnesses disallowed, but the costs 
of appeal to the supreme court and of 
the paper book were disallowed. 

Now, May 22, ig22, the following fees 
are ordered to be paid by the county : T. 
A. Donahoe, $200; L. D. Savige, $200. 



c. V. of 



Erie Co. 



Colahan et al v, Erie Forge Co. 



Pleadings — Order of proceeding 

against a pleading — Affidavit of defense 

— Defects in form. 

Matteis of form cannot be taken advan- 
tage of on a rule foi- jud^mont for- want of 
a sufficient affidavit of defense unless the 
defects in form are inherently fatal to a de- 
fense on the merits. I*roceeding:s against a 
pleading must be had in the order prescrib- 
ed by the statute, viz., first as to form and 
then as to substance. 

Rule for judgment for want of a suf- 
ficient affidavit of defense. Discharged. 

SJierwin & Carroll, for plaintiff. 

'Gunnison, Fish, Gifford & Cliapin, for 
defendant. 

Hirt, J-, October 31, 1922. — This is a 
rule for judgment for want of a suffic- 
ient affidavit of defense. 

Plaintiff avers that it had a contract 
with the Navy Department of the United 
States for the manufacture of crank- 
shafts, and on May 2T, 1920, negotiated 
a new contract for the same work be- 
tween the Navy Department and defend- 
ant, on the execution of which, the ori- 
ginal contract between the Navy De- 
})artnient and plaintiff was concelled. In 
cr)nsideration of the plaintiff's services 
in securing this contract, defendant 
agreed as follows : "We agree to pay the 
Tinclel-Morris. Company TO% of the 
amount of all invoices covering crank 
shafts which are to be furnished finished 
at $1.80 per pound. We will pay 50% 
of the TO^f commission upon receipt of 
formal contract for these crank shaft 
sections from the Navy Department, the 



balance to be paid by us as we receive 
our payments from the Government." 

Plaintiff avers that the contract be- 
tween defendant and the Navy Depart- 
ment contemplated the payment to de- 
fendant of $88,175.00 and that he is en- 
titled to 10% of that amount as his 
commissions under the agreement, of 
which amount he has received onlv 
$3,361.62. 

Defendant admits that plaintiff nego 
tiated the contract which defendant ex- 
ecuted with the Navy Department, and 
admits also its obligation to pay plain- 
tiff' lo'.c of the amount of all invoices 
covering crank shafts shipped; 50% of 
the 10% commission upon receipt of the 
contract, and the balance upon receipt of 
the payments from the Government. 
The affidavit of defense, however, de- 
nies that the total amount to be paid de- 
fendant under the contract was the sum 
of $88,i75.cx), but no copy of the con- 
tract entered into by defendant with the 
N'avy Department is attached to the affi- 
davit of defense. Defendant further 
denies that it has refused to pay plaintiff 
the total commissions due it, but avers 
that on order of the Navy Department a 
part of the work was cancelled ; that de- 
fendant received only $64,983.00 from 
the Government and avers that it has 
offered to pay plaintiff $3,136.^)8, whidi 
with $3,361.32 admittedly paid plaintiff 
on April i, 1921, is 10% of the amount 
received by defendant. Defendant tend- 
ers judgment for $3,136.98 and avers 
that this amount is the limit of its lia- 
bility. In our opinion these averments 
are sufficient to prevent judginent on this 
rule. 

An affidavit of defense under the 
Practice Act of 191 5, is a pleading, and 
v^ection 5 of that act provides that 
"every pleading shall have attached to it 
copies of all notes, contracts, book en- 
tric^- -upon which the party pleading re 
lies for his claim of defense ." Sec- 
tion 21 ])rovides "the court upon motion 
ma}' strike from the record a pleading' 
which does not conform to the provi- 
sions of this act ." Assuming that 

the contract entered into by defendant 
with tlie Navy Department is fundamen- 
tal to defendant's case and not evidence 
merely, and that under the Practice Act 
a copy should have been attached, ^ve 
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are of the opinion that plaintiff cannot 
now take advantage of a formal defect 
in the afiidavit of defense. It is too late 
to move to strike off the statement after 
a defense on the merits, Fuller vs. Stew- 
art, zj D. R. 512, and on the same prin- 
cipal matters of form cannot be taken 
advantaj^e of on a rule for judgment for 
want of a sufficient aff davit of defense 
unless the defects in form are inherently 
fatal to a defense on the merits. Pro- 
ceedings against a pleading must be had 
in the order prescribed by the statute, 
viz., first as to form and then as to sub- 
stance. Work vs. Adams, J2 Super. Ct. 

2h2. 

The effect of a cancellation of part of 
the work contemplated by the contract, 
upon plaintiff's right to a commission 
on the whole work can be considered 
only when the contract and the cancella- 
tion order are in evidence. 

And now, to-wit, October 31, 1922, 
the rule entered January 6, 1921, for 
jud<^ment for want of a sufficient affi- 
davit of defense is discharged without 
prejudice to the right of plaintiff to en- 
ter judgment for the amount admitted 
to i)e due. 



Lancaster Co. 



r. P. of 

Binkley, Administratrix v. Phelan, 
et al. 



Attachmcni under Act of March //, 
iS6g. P. L. 8 — WJiat proof necessary to 
sustain — When zvill he dissolved. 

The Fraudulent Debtors Act of March 17, 
1869, P. 1j. 8, contemplates alone the removal, 
concealment or disposal by the defendant of 
his property with Intent to defraud his cred- 
itors. If he has not so acted, the fact that 
lie has moved away and is indebted to the 
plaintiff does not warrant the issuing: of such 
a wiit of attachment ag^ainst him, and such 
attachment will be dissolved. 

Rule to dissolve attachment. Rule ab- 
solute. 

Chas. W. Eahy, for plaintiff. 

/?. F. Davis, for defendant and rule. 

Bernard J. Myers, for garnishee. 

Landis, P. J., September 23, 1922. — 
Section i of the Act of March 17, 1869, 



P. L. 8, provides that the affidavit, which 
shall be filed in a case relating to fraudu- 
lent debtors, shall have "the nature and 
amount of the "indebtedness * * ♦ 
set forth ♦ * * ^ and that said party 
defendant is about to remove his, her or 
their property out of the jurisdiction of 
the court in which said attachment is ap- 
pHed for, with intent to defraud his, her 
or their creditors, or that said party de- 
fendant has property, rights in action or 
interest in any public or corporate stock, 
money or evidences of debt which he, 
she or they fraudulently conceal, or that 
said party defendant has or have assign- 
ed, disposed of or removed, or is about 
to assign, dispose of or remove any such 
property, money, rights in action, inter- 
est in public or corporate stock, or evi- 
dences of debt, with the intent to de- 
fraud his, her or their creditors, or that 
he. she or they fraudulently contracted 
the debt or incurred the obligation for 
which such claim is made. * * *'* 

The affidavit in this case supporting 
the attachment avers that the defendant 
was indebted to the plaintiff's intestate in 
the sum of $375.00, and "that the said 
defendant has absconded and departed 
from this county and is about to remove 
out of the jurisdiction of this court, with 
intent to defraud his creditors, and that 
the said defendant is about to assign, 
dispose of and remove his property, 
money, rights in action or evidences of 
debt with intent to defraud his credi- 
tors." Upon this averment the plaintiff's 
case must rest. 

By the 6th Section of the said Act, it 
is declared that "in all cases in which a 
writ of attachment shall have issued, 
pursuant to the foregoing provisions, it 
shall be lawful for the defendant to ap- 
ply to the court of common pleas of the 
proper county when in session, or to a 
judge thereof in vacation, to dissolve 
such attachment, and upon the hearing 
of such application, the said court or 
judge thereof in vacation shall have 
power to hear evidence and determine 
the truth of the allegations contained in 
the affidavit upon which said writ issued, 
and to dissolve or continue the time of 
such attachment, according as he shall 
find the allegation of such affidavit sus- 
tained or otherwise." 
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In accordance with this section, the 
defendant presented his petition denying 
any indebtedness due by him to Mary 
Enima Stoutzenberger, and also denying 
that he has absconded and departed from 
this county and is about to remove out 
of the jurisdiction of this court with in- 
tent to defraud his creditors, and also 
denying that *'he is about to assign, dis- 
pose of and remove his property, money, 
rights in action or evidence of debt with 
intent to defraud his creditors." A rule 
was granted to show cause why the at- 
tachment should not be dissolved, and 
upon this rule the matter is now before 
the court. The denial of any indebted- 
ness by the defendant will not at this 
time be considered, for that question will 
be determined upon the trial ; but wheth- 
er the defendant has done anything to 
warrant the issuing of the attachment 
is a question which it is our duty to con- 
sider. Depositions have been taken on 
both sides, and these are now before us. 

In such a case, the removal of the de- 
fendant in person from this to another 
jurisdiction is not the test. There is 
nothing in the Act which forbids him 
under penalty from so doing. What isj 
stated and alone contemplated is the re- 
moval, concealment or disposal of his 
property with intent to defraud his cred- 
itors. If he has not so acted, the fact 
that he has moved away does not war- 
rant the issuing of such a writ of attach- 
ment against him. What, then, are the 
facts presented? 

The defendant and Mary Emma 
Stoutzenberger were not married, but 
they were living together as man and 
wife. She died on May 21, 1921. He, 
either then or before her death, moved 
to the house of his daughter in Harris- 
burg. In March, 1922, he issued a writ 
of replevin against Frank C. Smeltz, for 
certain furniture claimed by him, but 
Smeltz gave a counter-bond and retained 
it. On June 21. 1922, this attachment 
was issued, and the Agricultural Trust 
& Savings Company was summoned as 
tjarnishee. W^hat • amount of money 
Phelan has on deposit with that company 
does not appear in these proceedings, nor 
is there any evidence that he even at- 
tem])ted to get possession of his deposit. 
There is no evidence that he concealed 
or attemoted to conceal any monevs on 



deposit there, or that he transferred or 
attempted to transfer any deposit with 
intent to defraud the plaintiff or any one 
else. The fact that he is indebted to the 
estate of Mary Emma Stoutzenberger is 
not sufficient, for that indebtedness must 
be recovered in the usual way by judg- 
ment and execution. 

In Steinman vs. Kreider, 29 Lane. 
Law Review 38, this court held that ''an 
attachment will be dissolved, unless the 
evidence shows that the defendant has or 
is about to remove his property with in- 
tent to defraud, or fraudulently con- 
tracted debt," and in Martin vs. Kimes. 
^S Lane. Law Review 76, that where the 
attachment is issued on the allegation 
that the defendant has disposed of, or i> 
about to dispose of, his property with 
intent to defraud his creditors, and the 
evidence shows no intention on his pan 
to defraud, the attachment must be dis- 
solved. 

We are, therefore of the opinion that 
the facts are not sufficient to sustain thi< 
attachment, and it is accordingly dis- 
solved, and it is ordered that the action 
shall be proceeded with as in cases of or- 
dinarv summons. 

Rule made absolute and attachment 
dissolved. 



Q. s. of 



Dauphin 0>. 



Commonwealth v. Capin 



Criminal laiK' and procedure — Larceny 
— Grand jury — Imposition of costs upon 
prosecutor — Act of May 2^, i^97- 

The Act of May 25. 1897. P. L. 89. which 
p!-ovide.s that upon a prosecution for larceny, 
w'lerie the indictment i.s returned ignoramus, 
the prand jur>' shall decide whether the 
county o- the prosecutor shall pay the (Mx-^ts. 
tioes not extend the powers of the prand jun 
so a5? to include cases where other counts 
nre added to one ehargring larceny. 

Where an indictment, which charj?es l:tr- 
ceny, larceny a« bailee and receiving: stolen 
goods, is returned by the grand jur\- "not a 
true hill and the prosecutor pay the costs." 
the court will make absolute a rule to sh4W 
cause why th** imposition of costs upon tht" 
r)»*osecutor should not be set a^^ide or stricken 
off. 

Rule to show cause why imposition oi 
costs on prosecutor .should not K* •^^'* 
aside. Rule absolute. 
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Robert StHcker, for rule. 

/:. Le Roy Kren, Assistant District 
Attorney, contra. 

Wickersham, J., Oct. 11, 1922. — The 
grand inquest of Dauphin County, on 
June I, 1922, after hearing the evidence, 
j>resented **not a true bill, and the prose- 
cutor pay the costs.*' The indictment 
contained three counts, namely, larceny, 
larceny as bailee, and receiving stolen 
goods. The grand jury, in im])osing the 
costs upon the prosecutor, evidently pro- 
ceeded under authority of the Act of 
May 2^, 1897, V. L. 89, which ])rovides 
thai: *Mn all prosecutions for larceny, 
where tlie value of the goods and chattels 
alleged to have been stolen sliall be less 
than Sio, if the bill of indictment shall 
be returned i(jnoraiuiis, the grand jury 
returning the same shall decide and cer- 
tify on such bill whether the county or 
the ])rosecutor sball pay the costs of 
prosecution." 

This act did not extend the powers of 
tlie grand jury so as to include cases 
u here other counts were added to the 
one charging larceny. As we have 
stated, the indictment, in addition to 
eliari^nng the defendant with larceny, con- 
tained a count for receiving stolen goods, 
which offence is defined by section la; 
of the Act af March 31, iSfx), P. L. 410, 
to be a felony. 'I'he present case is. 
therefore, to be decided under the statute 
in force prior to tliat act, the decisions 
being tliat in a i)n)scoulion for a felony, 
in which a count for a misdenieinor is 
joined, the jury ac(jnitting tbe defendant 
has no power to impose ])ayment of costs 
upon him or the i)rosecutor: \\'a\ne 
County V. Com., 26 l^a. 13 [: r)ra<ldee v. 
Corn.. 6 Watts, 530: Com. v. Km-lier. jt, 
I*a. Superior Ct. 65; Com. v. Harrison. 
38 Ta. vSuperior Ct. 17. 

W'c think, llierefrire, that tlie rule 



O. C. of 



York Co. 



Gross Estate 



Wills — Parol evidence to show will 
zcas not draivn according to testator s 
directions — What is included in devise 
of dz^' el ling. 

Parol evidence is inadmissible to show that 
the party who drew a will did not, in doing 
si>, properly carry out the instructions and 
purposes of the testator. 

A cle^vrly de.^crihed residential lot. as to 
the location of which there is no doubt un- 
der the will, can not he construed by parol 
evidence to include more than the dwelling 
house and the inmiediate curteflage. 

Where a testator devised "the residence in 
which 1 now live, being No. 1141 Ea.st Phila- 
<lelphia Sticet. in the (Hty of York, and State 
of P'enn.sylvania." it was Held: that the de- 
vi.-e did n(.t include an immediately adjoin- 
ing hn. purchased at a different time, sepa- 
nited fr(<m the d willing house lot by a fence 
without an opening between them, which had 
always been used by the testator for other 
thiii rt-sidence puJjjos<:»s, and which was not 
included in No. 1141 Kast Philadelphia Street 
on the city map. 

Sur rule to show cause why an inquest 
in partition of land late of Theodore Cal- 
vin Cross, late of the City of York, Pa., 
deceased, should not ]>e awarded. In the 
Orphans' Court of York County, Pa. 
Rule ahsolute. 

John L, Rouse, for rule. 
Ilarvey A. Gross, contra. 

Wanner, P. J., December i8, \ij22. — 
The testator, Theodore Calvin Gross, 
(lied seized of a lot of ground. No. 1141 
Ka>t Philadelphia vStreet, York, Pa., on 
which his dwelling house and outhuild- 
ings were located, and also of another 
U»t immc'(HateIy adjoining it, which was 
bought at a different time, and which 
frf»m the date ni its j)iirchase, had al- 
ways [)een se})aratc(l from the dwelling 
hou>e U)t by a continuous fence, with- 
out any gate or opening between them. 
Tliere w eie no buihlini^s ujM)n the >er- 
crranted by this eourt jime m;. 19JJ. t(» | ond lot. an<l it had always been used for 
^how cause why the costs imposed upon 'other th:m residence purposes by the tes- 
the prosecutor l)y the grrnid incjuest of I lat(»r, who apparently c«jnsi(lered them 
IX'Uiphin County should not be set aside as separate and (li>cf)nnected lots. The 
or stricken ofT must be aufl it is hereby second lot was not included in the tract 
made absolute. tunnbered Xo. tt.^i ICast Philadeli)hia 
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Street, on the city map or plot of this 
.section of the city. 

The testator's will devised *'the resi- 
dence in which I now live being No. 
1 141 East Philadelphia Street in the 
City of York, and State of Pennsylva- 
nia, absolutely" to his sister Mary Eliza- 
beth Gross, and made her the executrix 
of his will. 

She claims that said devise to her in- 
cludes both of the above mentioned lots, 
and that the second one was therefore 
not included in the residue of his estate, 
real and personal, which he devised to 
his brothers and sisters, all of whom, ex- 
cept the executrix, are petitioners in this 
case, for an inquest in partition of the 
same. 

The language of the will is entirely 
clear, as it specifically designates Xo. 
1141 East Philadelphia Street, as the lot 
devised, and which is also described by 
him as the residence in which he lived. 

The devisee of the residence lot, to 
supjK)rt her claim to the other lot and to 
show an intent on the part of the testa- 
tor different from that clearly expressed 
in his will, offered to prove by Eli G. 
Leathery, the party who drew this will 
that according to the instructions he had 
received from the testator he should 
have included in this devise both of the 
above described lots of the testator. It 
was objected that this testimony was in- 
admissible to change the obvious import 
and meaning of the words employed by 
the testator to indicate his purpose. 

It has been repeatedly held that parol 
evidence is inadmissible to show that the 
party who drew the will did not in doing 
so, properly carry out the instructions 
and purposes of the testator : McCov vs. 
Hughes, 6 Watts 345 ; Kelly vs. Kelly, 
25 Pa., 460; Willard's Estate, 68 Pa., 
327 ; Forschst\s Estate, 3 Lack. Jur. 13. 

To permit the reconstruction of wills 
by the aid of verbal testimony would be 
to ignore the statutory requirement that 
they should be entirely in writing, and 
also the well settled rule of the courts 
that the intent of the testator must be 
looked for within the four corners of his 
will, and gathered from the words which 
he used therein to express it. Smith vs 
Metzgar, 32 Pa., Super. Ct. 596; Wil- 
lard's Estate, 68 Pa., 329; McCune's Es- 
state, 265 Pa., 523. 



A clearly described residential lot, as 
to the location of which there is no 
doubt under the will, cannot be con- 
strued by parol evidence to include 
more than the dwelling house and the 
immediate curtelage. Other additional 
pieces of ground otherwise used, cannot 
thus be added to that which the testator 
specifically referred to: Myers vs. 
Myers, 16 Pa., Super Ct. 511; Thomp- 
son vs. Kauffman, 9 Pa., Super. Ct. 305- 
309; Hunter vs. Hunter, 37 Pa., Super 
Ct. 311. 

If the parol testimony offered is re- 
jected we have no difficulty in determin- 
ing from the unambiguous language of 
this devise that the testator intended to 
devise to Mary Elizabeth Gross only lot 
Xo. 1 141 on East Philadelphia Street, 
York, Pa., on which his dwelling stood, 
and that the other lot should go to his 
residuary legatees under a later clause 
of his will. All of the latter, except the 
executrix, join in asking the court to 
award an inquest in partition of the lot 
described in their petition, and that 
seems to be the proper proceeding under 
the circumstances. 

And now to wit, December i8th, 
1922: The court hereby awards an in- 
quest in partition of the real estate de- 
scribed in the petition, as prayed for 
therein, to be proceeded in according- to 
law. 



C. P. of Montgomery Co. 

Zeigle V. Shaver et al. 

Replevin — Property in custody of lazv 
— Automobile held by State police as 
evidcfice — Treble costs. 



An automobile taken or seized for eviden- 
tial purposes by an officer of the State con- 
stabular>', actinp in his office while making 
an arrest, and deposited by him in the pri- 
son yard awaiting the trial of the person 
arrested, is property in the custody of the 
law, and, as such, is not subject to replevin. 

A writ of replevin having: been issued for 
the recovery of such property is Irregrular, 
erroneous and void and will be quashed, 
upon motion, with treble costs to the defend- 
ants in accordance with the Act of April S, 
1779, 1 Sm. Laws, 470. 

Replevin. Motion to quash WTit. Al- 
lowed. 
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Joseph S. Kratz and David R. Griffith, 
Jr., for plaintiff. 

Wm. F. Dannehower, Sr., and Wm. F. 
Dannehozver, Jr., for defendants. 

Miller, J., June- 24, 1922. — Neither 
counter-aflfidavit nor answer was filed by 
plaintiff, who also submitted no deposi- 
tions. The averments of defendants' 
affidavit sur motion to quash, supported 
by their depositions, show that one King 
was arrested by the defendant, Shaver, 
and other officers while engaged in an 
alleged violation of section 20 of the Act 
of May 5, 1921, P. L. 407, in that he was 
unlawfully transporting intoxicating li- 
cjuor for beverage purposes. The auto- 
mobile in which he was riding and cer- 
tain barrels found under his control 
were brought with him to Norristown 
and, at the direction of the first assistant 
district attorney, deposited by the police 
in the prison yard, where they still re- 
main, to be used as evidence against him 
at the trial. He has not yet been tried 
because, after being admitted to bail for 
further hearing by the justice of the 
peace, he failed to appear. The police 
still insist upon holding the articles men- 
tioned for the purpose stated. 

The plaintiff, claiming to be the owner 
of the automobile, sued out this writ of 
replevin, and it was served by the sheriff 
on Corporal Shaver and the warden of 
the prison. 

On the day following such service, a 
motion to quash was filed and this rule 
was obtained, defendants contending 
that the automobile is in the custody of 
the law and not subject to replevin. 

The pertinent legislation is to be found 
in the Act of April 3, 1779, § 2, i Sm. 
Laws, 470, which provides that "All 
writs of replevin granted or issued for 
any owner or owners of any goods or 
chattels levied, seized or taken in execu- 
tion, or by distress or otherwise, by any 
sheriff * * * or other officer, acting 
in their several offices, under the author- 
ity of the State, are irregular, erroneous 
and void, and all such writs may and 
shall, at any time after the service, be 
quashed (upon motion) by the court to 
which they are returnable, the said court 
being ascertained of the truth of the fact 
by affidavit or otherwise ;" and section 3, 



which gives treble costs to the defendant 
or defendants in such writs. 

This act, being remedial, is to be con- 
strued liberally: Pott vs. Oldwine, 7 
Watts, 173; Cunningham vs. Wilmer- 
ding Borough, 38 Pa., Superior Ct. 20, 
2^. It requires only that the record 
should be self-sustaining : Seanor vs. Fitt 
et al., 263 Pa., 391 ; but it must appear 
that the goods, when replevined, were 
in the possession, custody or control of 
the officers: Weed vs. Hill, 2 Miles, 122. 

A motion to quash under the act is 
much more far-reaching than ordinarily. 
It is not confined to cases of irregularity 
appearing on the face of the writ, but 
even under the Act of 1779, where the 
facts or the law arising on the facts is 
doubtful, a prudent judge would refuse 
to quash on an affidavit and would leave 
the party to his plea: Shaw vs. Levy, 17 
S. & R'qc). 

That the automobile in question was 
taken or seized for evidential purposes 
by an officer of the State constabulary 
acting in his office when making an ar- 
rest is established by the affidavit and 
depositions. It was not, of course, taken 
in execution or by distress, but the 
words **or otherwise," as used in the act, 
are, in our opinion, sufficiently compre- 
hensive to embrace this taking. 

The case of Jones vs. Pavey et al., 10 
Dist. R. 498, on which counsel for de- 
fendants relies to show that it was taken 
under authority of the State, is not ex- 
actly in point, however. There the ar- 
ticle, possession of which was sought to 
be obtained by the writ, was the subject- 
matter of an alleged larceny. Here, 
such is not the case. But there, Judge 
Evans, in quashing the writ, said in part : 
**But the magistrate having made no dis- 
position of the ring in this case (see Act 
of March 31, i860, § 52, P. L. 427), 
does it follow that the law loses its con- 
trol over the stolen property pending the 
disposition of the criminal charge? We 
think not. The administration of the 
criminal court deems that it shall retain 
control of all evidence tending to throw 
light on the criminal charge, and the ar- 
resting officer is the agent of the crimi- 
nal court in retaining posession of the 
alleged stolen property until after the 
close of the prosecution.'' 

The same is true of Cunningham vs. 
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Wilmerding Borough, 38 Pa., Superior 
Ct. 20, 23, in which, however, Judge 
Rice said, with his usual clearness: "It 
is not sufficient that the goods for which 
the replevin issues were seized by and 
are in the custody of an officer of the 
law. He must, in seizing and holding 
them, be acting under the authority of 
the State. If he had no process issued 
by some court, magistrate or tribunal 
having jurisdiction to issue such process, 
he must be able to point to some law or 
lawful ordinance authorizing him to 
seize private property without process, 
and hold it for a particular lawful pur- 
pose, and must satisfy the court that he 
seized and held it for that purpose." In 
seizing the property, he must be acting 
within the scope, or apparent scope, of 
his official power. In that contingency, 
it may be fairly said that he has com- 
plied with the only other requirement of 
the law — he was acting ''under the au- 
thority of the State." Was such the 
case here? 

The officers, when they took King, 
carried along what they then believed, 
and still believe, to be relevant and com- 
petent evidence to be u^ed by the Com- 1 
monwealth at his trial. The correctness] 
of that belief, or the difficulty surround- I 
ing its introduction, is not now before! 
us. They still hold it in good faith for 
that purpose. We find no Pennsylvania 
case directly in point, but that the law 
elsewhere sustains their action is well 
settled. The general principle is to be 
found laid down in 24 Am. & Eng. Ency. 
f)f Law, 505, as follows: ''Where pro- 
perty is withheld by police officers as 
evidence aj^^ainst persons charged with 
crime, the owner, though not one of the 
}>crN()ns changed with violating the law, 
has been denied the right to regain pos- 
>es.si()n of tlie propert\' by replevin." 

In the very recent well-considered, 
case of (ioofl vs. r>oar(l of Police Com- 1 
miswjoners of I>altiinore et al., 112 Atl. | 
Ke])r. 294. in which it was decided that - 
an automobile lawfully taken in posses- 
sion and helcl by the I'f^ard of Police | 
Coninii^^ioner^ for use as exidence in a| 
rrimiiial prosecution was not subject to 
reiilevin bv a claimant, this whole sub- 
iec* was learnedly <liscns^e(l at length., 
A'lK iiL^'^t other ca<es relied on there was 
Cetehell vs fa-e. iS L. R. A. (X. S. ) 



253, in a note to which it is said that **it 
is the general rule, upheld by the great 
majority of the cases upon the subject, 
that a peace officer, while executing a 
criminal process, may take possession of 
articles for the purpose of evidence, and 
hold them for such purpose, and the 
officer will not be liable for trespass in 
so doing, nor is the owner entitled to re- 
cover possession thereof." 

The opinion in the Good case also 
quotes the following language with ap- 
proval : "It is not only the common prac- 
tice, but the requirement of the common 
law, that articles which may supply evi- 
dence of guilt of a party accused, found 
in his possession or under his control, 
may be taken in possession of the officer 
officiating in making the arrest ; and, in- 
deed, it is the duty of .such officer to 
take into his possession and retain such 
articles, subject to the power and direc- 
tion of the court or justice having cog- 
nizance of the alleged crime. This prin- 
ciple is one of necessity in the adminis- 
tration of the criminal law, and it is gen- 
erally recognized by the courts of the 
country with few, if any, exceptions." 

It is by virtue of this time-honored 
principle that an officer arresting one for 
violating the statute prohibiting the car- 
rying of a deadly weapon conceale<l 
up(»n the person, or committing any 
other crime, in the commission of which 
a \veaj)on has been used, invariably 
seizes the weapon, if such is possible, to 
be used as evidence at the trial ; and that 
the still is seized for the same purpose 
in cases involving a violation of the 
W'oner Act by unlawfully manufacturing 
intf»xicating liquor for beverage pur- 
poses. Instances showing exercise of 
the police power in this regard might l>e 
iimlti plied indefniitely. 

The criminal authority having juris- 
diction may, doubtless, control its exer- 
cise and relieve the wronged party in 
case of oppression, but there is no such 
apj)lication now before us. This is an 
(»r(hnary replevin in the common pleas, 
and there is nothing set up by the plain- 
tiff to take the case out of the general 
rule. The automobile in question was 
pro])erly seized by a member of the Stale 
constabulary while acting in his office 
under the authority of the State, and M-e 
are satisl'ied that it is being lawfully held 



Digitized by 



Google 



YORK LEGAL RECORD 



137 



for use as evidence at the trial of King 
on the charge of illegally transporting 
intoxicating liquor for beverage pur- 
poses. It relates directly to this charge. 
Replevin for it does not, therefore, lie, 
and the writ is irregular, erroneous and 
void. It may be that, as soon as the djC- 
fendants become reasonably satisfied 
that there is no prospect of an early trial 
of King, or that the Commonwealth will 
not require the car for use as evidence 
at such trial, they will release it, but 
there is nothing before us at this time 
that would support an order in the 
quarter sessions compelling them to do 
so. See, generally, notes 11 A. L. R. 
^j8i, and 13 A. L/R. 1168. 

And now, June 24, 1922, rule absolute, 
writ quashed and defendants are award- 
ed treble costs. 



c. p. of 



York Co. 



Huff V. Kauffman, No. 2 



Pleading — Practice Act of 1915, P. L, 
^Sj — More than one allegation in a para- 
graph — Setting forth evidence in state- 
jjtent — Copies of documents in body of 
statement — Averment of conclusions of 

law. 

A paragraph in a plaintiff's statement may 
♦•ontain a single material allegation, and the 
same paragraph may contain such ailega- 
Tion.s as may immediately modify, clarify or 
explain the material allegation. 

A paragraph in a plaintiff's statement 
which sets forth that pursuant to an agree- 
ment averred in a former i>aragraph the 
plaintiff negotiated with a bank for the dis- 
count of a note, and obtained the bank's as- 
«»ent. subject to the stipulated requirements 
set forth in the pai-agraph, does not contain 
more than one material allegation. 

The Practice Act of 1916. P. L. 483, doe« not 
require that copies of documents shaU bo 
prepared as separa<te exhibits and then at- 
tached to the statement; but they may be 
.«el forth in the body thereof. 

A plaintifTs statement which contains in 
the body thereof copdes of contracts of 
surety and of a copy of a notary's certificate 
of protest of a negotiable note, does not of- 
fend against the provision In Section 5 of the 
Practice Act, that a statement shall not con- 
tain the evidence by which allegations are to 
be proved. 

An averment of the payment and purchase 
of an interest in a negotiable note and the 
.'lasignment and transfer thereof to the 
plaintiff, without setting forth a copy of the 
asflignment, \a not fatally defective. 



An averment that "by reason of the facts" 
allegtHl a certain sum is due from the de- 
fnedant to the plaintiff, is not objectionable. 
The plaintiff has a right to logically conclude 
and give the statement of the hypothesis 
upon wliich his suAt is based. 

Sur motion to strike off the j)Iaintiff's 
statement in Carlton L. Hoff v. Allen 
Kauffman, No. 10 January Tenii, 1922, 
in the Court of Common Pleas of York 
Co., Pa. Motion refused. 

For prior opinion in same case, see 35 
York Legal Record, 197. 

Niles cr Neff, for plaintiff. 

Stewart cr Gerber, for defendant. 

Ross, J., November 20th, 1922. — This 
case was before us on an affidavit of de- 
fense raising questions of law, and a mo- 
tion for judgment against the plaintiff. 
In our opinion, filed March 6th, 1922, the 
motion for judgment was refused and 
defendant was required to file his affida- 
vit of defense within fifteen days from 
that date: 35 Y. L. R. 197. Instead of 
fihng an affidavit of defense, the defend- 
ant filed the following motion, on March 
i8th. 1922: "And now, ^larch i8th, 
i()22, the defendant, Allen Kauffman, by 
his attorneys, Stewart & Orber, re- 
spectfully moves the court to strike off 
the i)laintiff**s statement filed October 27, 
1 92 1, for the following reasons: 

"First: The said statement is not a 
concise statement in summary form of 
the material facts, but contains in addi- 
tion thereto evidence, inferences and con- 
clusions of law in violation of Section 
fi\€ of the Practice Act of 1915. and the 
facts are not paragraphed as required by 
said Section of said Practice Act. 

"Second : The fifth paragrai)h of 
])laintiff*s statement contains more than 
one material allegation of fact. 

"Third: The sixth i)aragrai>h con- 
tains in addition to allegation of fact a 
part of jilaintiff's evidence which should 
have been attached as an exhibit. 

"Fourth : The seventh paragraph con- 
tains a part of plaintiff's evidence, which 
should have been attached as an exhibit. 

"Fifth: The eighth j)aragraph contains 
more than one material allegation of fact. 

"Sixth : The ninth paragraj)h con- 
tains a portion of the plaintiff's evidence 
which should have been shown as an ex- 
hibit attached to plaintiff's statement. 
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"Seventh: The eleventh paragraph 
contains a part of plaintiff's evidence, 
which should have been shown as an ex- 
hibit. 

*'Ei.2rhth: The fourteenth paragraph 
contains more than one material allega- 
tion and the alleged assignment and 
transfer is not shown as an exhibit. 

"Ninth: The alleged assignment from 
C. K. Anderson to the plaintiff, averred 
in the fifteenth paragraph, is not sliown 
or attached as an exhibit. 

"Tenth: The seventeenth i)aragra])h 
is a conclusion of law and not a state- 
ment of fact." 

The plaintiff's statement questioiied by 
the motion is as follows: 

"I. lUaintiff and defendant are both 
residents of said county. 

"II. Plaintiff's demand is based upon 
contracts in writing and verbal agree- 
ments regarding the same as hereinafter 
set forth. 

"III. On. to wit, January 20, 191 6, 
and prior thereto, the defendant, Allen 
Kauffman, and the ])laintift*, Carlton L. 
Hoff, together with George S. Schmidt, 
H. W. Hayden and John C. Schmidt, 
were directors and stockholders, and in- 
terested in the jjromotion of the l)usiness 
of the Pullman Motor Car Company at 
York, Peimsylvania. 

"I\'. Prior to January 20, Hjo6, to 
wit, during the latter part of December. 
i<)i5. the said five persons, including the 
defendant, agreed that the ])laintiff 
should negotiate for them with the First 
National Bank of Chicago,* Illinois, for 
the puri)ose of obtaining loans and credits 
for the said Pullman Motor Car Com- 
l)any from the said First National Bank 
of Chicago, Illinois, upon the faith and 
credit of the said five i)ersons, including 
the defendant, as guarantors to the said 
bank of any sucli loans made or credit 
given to the said Pullman Motor Car 
Com])any. 

"\'. Pursuant to said agreement in 
the preceding paragraph mentioned, 
plaintiff negotiated with the said First 
National Bank of Chicago, and obtained 
the consent and promise that the said 
First National Bank of Chicago would 
discount the note of said Pullman Motor 
Car Company for $25,000, provided the 
said five persons, including the defend- 
ant, would execute a written guaranty. 



and i)rovided a certain C. K. Anderson 
would also become a party to said guar- 
anty, and the said C. K. Anderson agreed 
that he would become party to such in- 
strument of guaranty for the accommo- 
dation of the said five persons, including 
the defendant, upon the condition that 
the said five persons, including the de- 
fendant, would indemnify and keep him. 
the said Anderson, free and harmless 
from any liability thereon, or upon any 
note of said Pullman Motor Car Com- 
pany which he might endorse, pursuant 
to said giving of credit or loan by said 
bank to said company. 

"VI. On or about January 20, 1916. 
the plaintiff' communicated to the said 
five ])ersons, including the defendant, 
the facts s'et forth in the preceding para- 
graph regarding plaintiff's negotiations 
and arrangement with the said bank and 
the said Anderson, which the said five 
person^, including the defendant, con- 
firmed, ai)])roved and ratified, and exe- 
cuted and delivered to the said First Na- 
tional Bank of Chicago, Illinois, a writ- 
ten insrtument. Exhibit A, a true copy 
of which is as follows: 

^Exhibit A. 
'Individual or Corporation. 

A\'e hereby request the First National 
P>ank of Chicago to give and continue to 
give to the Pullman Motor Car Com- 
pany of York, Penna., credit as they may 
desire from time to time, and in consid- 
eration f)f all and any such credit given 
we hereby guarantee prompt payment 
when. due of any and all indebtedness 
now due or which may hereafter become 
due from Pullman ^Vlotor Car Co. to said 
bank, howsoever created, or arising, or 
evideticed, to the extent of Twcnty-tive 
Thousand Dollars & No/ 100 Dollars. 
$23,000.00 and waive notice of the ac- 
ceptance of this guaranty, and of any and 
all indbetedness at any time covered by 
the same. This guaranty shall continue 
until written notice from us of the dis- 
continuance thereof shall be received by 
said the First National Bank of Chicago. 
'Chicago, 111., Ian. 20th. 1916. 
'C. L.Hoff, 
'Geo. S. Schmidt. 
'H. W. Hayden. 
'Allen Kauffman, 
'John C. Schmidt. 
'C. K. Anderson.' 
"\'II. Thereafter, on or about July 
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12, 1 9 16, said company executed and 
John C. Schmidt, C. L. Hoff, H. W. Hay- 
den and Geo. S. Schmidt, endorsed a 
note. Exhibit B, a true and correct copy 
of which is as follows: 

^Exhibit B. 
*No. 75754 $25,000.00 

'Chicago, 111., July 12th, 1916. 
*(^n demand, we promise to pay to the 
order of the First National Bank of Chi- 
cago, IVenty-five Thousand & No/ioo 
Dollars, with interest at five per cent, per 
annum after date, at the office of said 
bank. Value received. In case of the in- 
solvency of the undersigned, any indebt- 
edness due from the legal holder hereof 
to the undersigned may be appropriated 
and applied hereon at any time, as well 
before as after the maturity hereof. 
*Pullman Motor Car Company, 
*C. L. HoflF, H. G. Jones, 
*By President. By Treasurer.' 
*( Protested for non-payment Jan. 9, 1917. 
T. J. Turnes, Notary Public' 
( Endorsements on back of note) 
John C. Schmidt, 
C. L. Hoff, 
H. W. Hayden, 
Geo. S. Schmidt, 
C. K. Anderson. 
Interest paid to July 31, 1916. 
Interest paid to Aug. 31, 1916. 
Interest paid to Sep. 30, 19 16. 
Interest paid to Oct. 31, 191 6. 
Interest paid to Nov. 30, 191 6. 
Interest paid to Dec. 31, 1916. 
Received on within note and interest to 
Feb. 6, 1917: 
Feb. 6, 191 7 $6,282.12 
Feb. 6, 1917 6.282.12 
Feb. 6, 191 7 6,282.12 



$18,846.36 
Said payments being made by John C. 
Schmidt, Geo. S. Schmidt and C. L. 
Hoff, endorsers on a/c after demand was 
made. A. P. Kempal. 

Received on within note and interest to 
Feb. 6, 1 91 7: 
Feb. 6, 1917 $6,282.12 
Said payment being made by. C. K. 
Anderson on a/c after demand was made. 

A. P. Kempal. 
Without Recourse. 
First National Bank of Chicago. 
H. A. Haviland, Atty. 
(Cancelled 5c Documentary Stamp). 
"VIII. On or about July 12, 1916, 



after the execution of said Exhibit B l)y 
said company and the endorsement 
thereof bv said John C. Schmidt. C. L. 
Hoff, H'. W. Hayden and Geo. S. 
Schmidt, at York, Pennyslvania, said 
note was endorsed by C. K. Anderson, at 
Chicago, discounted by said bank and 
the proceeds given or credited to said 
Pullman Motor Car Company, all in pur- 
suance of the arrangements made as 
aforesaid by the plaintiff, and authorized, 
ratitied and approved by the defendant 
before and at the time when, as afore- 
said, said Exhibit A was delivered to 
said bank. 

**IX. On or about February 21. 1916, 
for the purpose of giving to said First 
National Bank of Chicago further secur- 
ity and arranging and ])roviding for fur- 
ther credits and loans to said Pullman 
Motor Car Company, said John C. 
Schmidt, Carlton L. Hoff, the plaintiff". 
Allen Kauffman, the defendant, George 
S. Schmidt and H. \V. Hayden, executed 
and delivered to said First National 
Bank of Chicago, a written instrument. 
Exhibit C, a true and correct copy of 
which is as follows : 

Exhibit C. 
'Individual or Corporation : 

AVe hereby request the First National 
Bank of Chicago, to give and continue to 
give credit as we may desire from time 
to time, and in consideration of all and 
any such credit given we hereby guar- 
antee prompt payment when due of any 
and all indebtedness now due or which 
may hereafter become due from Pull- 
man ^lotor Car Company, to said bank, 
however created, or arising, or evidenced, 
to the extent of Seventy-five Thousand 
Dollars, $75,000.00, and waive notice of 
the acceptance of this guaranty, and of 
any and all indebtedness at any time cov- 
ered by the same. This guaranty shall 
contiiuie until written notice from us of 
the discontinuance hereof shall be re- 
ceived by said the First National r>ank 
of Chicago. 

*York, Penna., Februarv 21st, 19 16. 
7ohn C. Schmidt, 
'Carlton L. Hoff. 
* Allen Kauffman, 
'Geo. S. Schmidt. 
*H. W. Hayden.* 
"N. Said Exhibits A and C were in 
the hands of the said First National Bank 
of Chicago when the said $25,000 note. 



Digitized by 



Google 



I40 



YORK LEGAL RECORD 



Exhibit Ij, was discounted by it; and the 
said loan was made to the said Pulhnan 
Motor Car Company ti[X)n sectirity and 
in consideration of said Exhibits A and 
C. 

**X!. On tlie 9th day of January, 
n^i7, said $25,000 note. Exhibit Ij, was 
duly j^resented and demand made for 
jjayment according to its terms. Said 
note was un])aid by the maker, was duly 
[)rotested and due and timely notice 
lijivcn on said January 9, 191 7, to the en- 
dorsers thereon that the holder would 
look to them for payment ; and the same 
was duly certihecl by the notar\' pubh'c, 
as api>ears by his certihcate, a true and 
correct copy of which. Exhibit D, is as 
follows : 

Exhibit 1). 
*State of Illinois. 

'Cook County, sm 

*I'e it known that on this 9th day of 
Januar\', in the year of our Lord one 
thousand nine hundred and seventeen, L 
F. J. Turnes, notary public, duly com- 
nn'ssioned and sworn, and residing^ in the 
City of Chicat^o. in said county and state, 
at the request of the First National Rank 
of Chicago, went with the original in- 
stnuiient, which is above attached, to the 
office of : the First National Bank of 
Chicago, 111., and presented it to the per- 
son in charge, and demanded payment 
thereon, which was refused : 

AVhereupon, 1, the said notary-, at the 
rerjuest of the aforesaid, did protest, and 
by these presents do solemnly protest, as 
well against the makers of said instru- 
ments, the endorsers thereof, as all oth- 
ers whom it doth or may concern, for ex- 
change, re-exchange, and all costs, 
charges, damages and interest already in- 
curred by reason of the non-payment of 
said instrument. And I. the said notary, 
do hereby certify, that due notice of the 
protest aforesaid, according to the stattite 
of Illinois in this behalf, was put in the 
post office of Chicago, as follows: 

^Notice for Pullman Motor Car Co.. 
York, Pa. 

* Notice for John C. Schmidt. York, Pa. 
^Notice for'H. W. Hayden, York, Pa. 
^Notice for Geo. S. Schmidt, York, Pa. 

* Notice for C. L. Hoff, care American 
Wire Fabric Co., York. Pa. 

* Notice for C. K. Anderson, 208 S. La- 
Salle St., Chicago. 111., care American 
Wire Fabrics Co. 



; *The alxjve named places being the re- 
' puted places of residence respectively of 
the persons to whom such notice was di- 
rected. 

*In testimon whereof, I have hereunto 
set my hand and affixed my official seal 
the day and year above written. 

*F. J. Tumes, Notary Public* 

**N1I. On said 9th day of Januar}-, 
1917. and ever since that date, and at the 
present time, said H. \V. Hayden was and 
is wholly insolvent and nothing has been 
or can be realized from him or his prop- 
ertv or estate on account of said Exhib- 
its A, B and C. 

**Nin. Said Pullman Motor Cir 
Company is insolvent and nothing has 
been paid by it or can be collected from 
its estate or property on account of said 
l^xhibit B. except 3^, the total dividend 
in the distribution of the estate of said 
com]>any. 

'*N1\'. Upon the demand of said 
First National Bank of Chicago, the 
amount due upon said $25,000 note. Ex- 
hibit B, was paid, as follows : 

Feb. 6, 191 7. Yd thereof, $6,282.12, by 
John C. Schmidt. 

Feb. 6, 191 7, 14 thereof, $6,282.12. by 
(jCO. S. Schmidt. 

Feb. 6, 1917, 34 thereof, $6,282.12. bv 
C. L. Hoff. 

Feb. 7. 1917, >4 thereof, $6,282.12. by 
C. K. Anderson. 

And said note. Exhibit B, and said in- 
struments. Exhibits A and C, were by 
said bank delivered, and all of its right, 
title and interest therein duly assigned 
and transferred to said C. K. Anderson. 

"NW On or about July 25, 1921, 
u])on demand, Carlton L. Hoff, the plain- 
tiff, paid to said C. K. Anderson said one- 
fourth of said $25,000 note paid by him 
as aforesaid to said bank, together with 
interest thereon ; and said C. K. Ander- 
son has delivered and assigned all of his 
right, title and interest in said note, Ex- 
hibit B, and said instruments. Exhibits A 
and C. to said plaintiff. 

"NVL Said plaintiff has paid two- 
fourths of the amount due upon said 
$25,000 note. Exhibit B, and as seaired 
by and in accordance with the said in- 
struments Exhibits A and C. 

"Said John C. Schmidt and Geo. S. 
Schmidt have each paid one-fourth 
thereof. 

"Said defendant has paid nothing, and 
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upon demand lias refused to pay any- 
thing. 

"XV'IL By reason of the facts herein 
alleged there is (hie and owing from the 
defendant to the i)laintiff, $6,282.12, with 
interest from February 7, 1917, and 
there are no items of set-otY, counter- 
clahn or defalcation justly, legally or 
ecpiitably applicable thereto, except 
i?7()4.i8, received as a dividend upon the 
said note from the estate of the said Pull- 
num Motor Car Company on, to wit, De- 
cember I, 1918.'' 

.\s we said, in an opinion filed October 
16, 1922, in the case of Shane Iiros. & 
W'ikon V. Painter ( rejKjrted in 36 York 
Legal Record, 97), in construing the 
''Practice Act 1915," we must construe 
its several ])rovisions with a view to the 
circumstances of the particular case. 
"There can be no arbitrary rnle as to 
uhat constitutes a single material allega- 
tion.'' 

A paragraph may contain a single ma- 
terial allegation, and the same paragraph 
my contain such allegations as may im- 
mediately modify, clarify or explain the 
material allegation. 

'i'he evident intention of the Legisla- 
ture whicb enacted the statute called 
"IVactice Act 19 15,'' was to simplify our 
method or style of pleading in civil cases, 
but section 5 of the Act recfuires most 
careful scrutiny of a ]>laintilT's statement 
and makes it necessary that great care 
be taken in analyzing it. because it is a 
means by which a wily lawyer can 
wheedle an incautious or unsuspecting 
defendant into the adnu'ssion of state- 
ment adroitly interwoven with a material 
fact in one ])aragraph. Yet. if too strict 
a con-^t ruction is ])laced upon the section 
'of the Act, the pleader can wilfully vio- 
late section () of the Act and render a 
statement exceedingly perj>leNin<^. So 
we think the Act should be construed lib- 
erally and beneficially, keeping constantly 
in view all the circumstances of the par- 
ticular case as they appear in the plain- 
tiff's statement, and the mischief of for- 
mer practice intended to be remedied; 
because, under the Act, the defendant's 
affulavit of defense is the only ])lea 
which can be used to make the ultimate 
issue. 

*'A material allegation in a ])leading is 
ouc essential to the claim or defence, and 



which could not be stricken from the 
pleading without leaving it insufficient." 

Viewing the defendant's second reason 
under the foregoing principles, we are 
imable to see that paragraj)h V of plain- 
tiiT's statement contains more than one 
material allegation. 

The fact as alleged appears to be that, 
pursuant to an agreement ( before alleged 
as a fact) plaintifT negotiated with the 
First National Bank of Chicago, to dis- 
coinit a note, and obtained the bank's 
assent, subject to the stipulated require- 
ments mentioned in the paragraph. 

There is but one salient fact stated in 
this ])aragra])h, and it is so clearly stated 
that it can be answered in the same cate- 
gorical way that it is stated. 

The defendant's third "reason" is not 
reasonable. The plaintiff's statement, 
])argaraph V^f, contains a chronological 
statement of an act done in pursuance of 
the arrangement, alleged as a material 
fact in paragraph \\ and as the allega- 
tion was evidenced by a written agree- 
ment, a copy of the alleged contract is 
attached to and is there exhibited as the 
material fact. The Act does not recjuire 
that co])ies of the notes, contracts, book 
entries, ^c. shall be prepared as a sepa- 
rate exhibit and then attached, but it 
says: *'Kvery ])leading shall have at- 
tached to it copies of all notes, contracts, 
book entries, or a i>articular reference to 
the records of any court within the 
county in which the action is brought." 
It cannot be reasonably denied that the 
copv is attached and logicallv **exhib- 
ited." 

'I'his paragraph can be admitted or de- 
nied by defendant in an affidavit of de- 
fense. 

The s.an e reasoning a])plies to tlie de- 
fcnd'int's fourth, fifth, >ixt]i. sc\enth and 
'M'^j'hih reasons. 

\\\* think that the i)aragraphs enumer- 
ated \'in. IX and XI in ])laintift's state- 
ment do n(»t offend aL^ain-^t the "Practice 
\ct 1015." 

1'he defendant's ninth reason carau»t 
avail rts a reason i!i sn])port r)f the mo- 
tion, for tht^ paragra])]! excepted to is a 
])lain allei^-ation of material fact, tlie 
truth of which can l)e ascertained, and it 
is clrarly sti^c(M)til)le of a responsive an- 
swer bv the defeiulant : See lUieliler v. 
r. S. Fashion Plate Co.. 2Cy) Pa. 428. 

'i'he flefendanl's tentli reason is with- 
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out merit. The plaintiff has a right to 
logically conclude and give the statement 
of the hypothesis ujK)n which his suit is 
based. It is stated as an assumed fact. 

And now, November 20th, 1922, the 
motion to strike off plaintiflf's statement 
is overruled, and defendant is required 
to file his affidavit of defense within fif- 
teen davs from this date. 



Q. S. of York Co. 

Commonwealth v. Olewiler 



Magistrates — Surety of the peace — 
Act of March 18, 1909, P. L. 42, Sec. i. 

The provisions of the Act of March 
18. 1909. P. L. 42, That the magistrate, 
in surety of the peace cases, shall fully in- 
vestigate the facta, and shall only bind over 
the defendant when the evidence shows that 
the prosecutor's danger is actual, and that 
the threats were made maliciously and with 
intent to do harm; and that the magistrate, 
before the hearing, shall afford an opportu- 
nity and suggest to the parties the propriety 
of compromising their difficulties, are man- 
datory; and if it does not appear on the face 
of the magistrate's docket and return that 
they were duly complied with, before the 
case was returned to court, the proceedings 
will be quashed. 

"Sur motion to quash the proceedings in 
Commonwealth of Pennsylvania v. Wil- 
liam G. Olewiler, No. 13, December 
Term, 1922, surety of the |>eace, in the 
Court of Quarter Sessions of York- 
County. Pa. Motion allowed. 

R. P. Sherwood, for motion. 

Jamrs G. Glessner and JV. IV. Van- 
Baman, District Attorney, contra. 

Wanner, P. J., December 19. 1922. — 
Section 1 of the Act of March 18, 1909. 
P. L. 42, ))rovides that the magistrate in 
a surety of the peace case, before re- 
turning such case to court, "shall enter 
into a full hearing and investigation of 
the facts ; and shall only bind over the de- 
fendant when the evidence shows, to the 
satisfaction of the justice, that the prose- 
cutor's or prosecutrix's danger of being 
liiirt in body or estate is actual, and that 
the threats were made by the defendant 
maliciously and with intent to do harm." 

Section 3 of said Act provides that "It 
shall be the duty of the justice of the 
peace, who has entertained a complaint in 



a surety of the peace case, to afford an 
opportunity and to suggest to the jKirties 
the propriety of compromising their dif- 
ferences before entering into a hearing.'* 

Both these are mandatory provisions 
of the Act of Assembly, and it must 
therefore apj>ear on the face of the mag- 
istrate's docket and return, that they 
were duly complied with by the magis- 
trate l)efore he returned the case to the 
quarter sessions court. In this respect the 
record is fatally defective and the pro- 
ceedings cannot ht sustained ; Comth. v. 
Doxsteller, 30 Pa. Co. Ct. 585: Comth. 
V. Keener, 50 Pa. Co. Ct. 220 ; Comth. v. 
Outsavage, 28 Dist. Rep. 736; Comth. v. 
Keeler, 13 J. L- R- 45- 

And now, to wit, Decemljer 18, 1922: 
The magistrate's proceedings and return 
thereof to this court are hereby quashed 
and set aside. 



c. P. of 



Allegheny Co. 

Jeffries v. Jeffries 



Divorce — Cruel and barbarous treat- 
ment — Charges before church board — 
Indignities — Ridicule — Failure to file 
ans^ccr to libel — Testimony by respond- 
ent. 

In a divorce proceed fcn^ by a husband 
charging his wife with cruel and barbarous 
treatment and indlgrnities, It was held not a 
cause for divorce where respondent preferred 
charges against libellant before the official 
board of his church after he had left his ^'ife 
and started the divorce proceedings. Act^ 
amounting merely to an amnoyance, such as 
attacking libellant on a public street, could 
not be considered as an attempt to hold him 
up to ridicule and contempt on the part of 
his wife. Divorce refused. 

It is not good practice in a divorce pro- 
ceeding for respondent, after having failed 
to file an answer to the libel to appear at the 
master's hearing, cross-examine libellanfs 
witnesses and then offer testimony. Such 
evidence should not be conaidered nor should 
costs be allowed respondent's witnesses. 

Exceptions to master's rejKirt in di- 
vorce. Exceptions sustained. 

Morris Feldstein, for Hbellant. 

Arthur D. Stevenson, for respondent. 

Before Carpenter and Reid, JJ. 

Reid, J., November 23, 1921. — This 



Digitized by 



Google 



YORK LEGAL RECORD 



143 



case is before us upon exceptions by re- 
spondent to a master's report recom- 
mending a decree in divorce. 

The libel, in one paragraph, avers cruel 
and barbarous treatment, rendering the 
husband's condition intolerable and life 
])iirdensome. A separate paragraph avers 
indignities to the person, rendering such 
condition intolerable and life burden- 
some. 

Our conclusion is that there was nei- 
ther such cruel and barbarous conduct, 
nor such indignities to the i)erson, as to 
warrant divorce. 

The parties lived together for almost 
thirteen years before the happening of 
the acts which are the basis for the 
charges of cruel and barliarous treat- 
ment. U!> to within the last three or four 
months of their living together, but three 
specific instances of unkindness were 
sought to be proven — and, admitting 
them all to be true, they amounted to no 
more than petty squabbles, or differences, 
which can not be magnified into substan- 
tial grounds for divorce, or considered as 
ajn^gravating respondent's conduct within 
the last three or four months of coliab- 
itation. and which are alleged to present 
the instances of cruel and barbarous 
treatment as the immediate result of 
which libellant was obliged to leave home. 

We do not consider res|>ondent's act 
in ])ref erring charges against libellant 
before a church board, after he had left 
his wife and begun these proceedings, as 
having any bearing upon the question of 
the alleged antecedent cruel and bar- 
barous treatment. 

The only witness produced as to the 
alleged cruelties or indignities (save in 
the instance following) is libellant him- 
self. His brother testified as to a scene 
in front of the Freehold Building, on 
Fourth Avenue, one Sunday morning, 
when respondent followed the lil^ellant to 
his work there. At the worst, this was 
merely an annoyance and amoimted to no 
more than what the witness descril)ed as 
"chewing the rag." This occurred at 
7 :30 Sunday morning, in the presence of 
the witness and two others besides the 
parties to the controversy, and under the 
circumstances can not be considered as 
an attempt to hold libellant up to public 
ridicule or odium. 

This leaves for consideration the testi- 



mony of the libellant as to his wife's con- 
duct during the last three or four months 
before he left her. This is found at pp. 
8-12 of Transcript (Examination in 
Chief) and re-direct examination, pp. 29- 
30. It consists in a statement of the 
"nagging" by respondent, preventing him 
from sleq>ing, and the threats to commit 
suicide and attempts to get possession of 
a razor in one instance and a butcher 
knife in another, and libellant's constant 
watchfulness to prevent his wife's get- 
ting possession of these weapons, which, 
for a period of three or four months, pre- 
vented him from sleeping. He seeks to 
leave the impression that he was afraid 
she would use -the butcher knife on him 
(]x 9), ahhough he nowhere says that 
she made any threats against him or at- 
tempts at any kind of violence (except as 
stated on pp. 29-30). 

It is incredible that any one would be 
kept awake for three months by the 
threat to commit suicide, when he him- 
self (p. 9). in answer to the question, "if 
she wanted to commit suicide, did she 
have the opiK)rtunity," replied, "She had 
the opi>ortunity all day; she was there 
from six o'clock until eleven or half past 
eleven at night and she would only make 
these threats when I would come home 
and go to bed." 

The instances of alleged actual vio- 
lence are thus stated at p]). 29-30 : "One 
time she tore my tie off and the second 
time she jerked my Panama hat off my 
head and tore it up and the third time she 
took my felt hat off at 311" (Freehold 
Building). 

As we understand the law, the matters 
heretofore presented do not warrant the 
decree sought, and we therefore sustain 
the first exception to the master's report, 
and dismiss the libel. 

In thus determining, we have i>aid no 
attention whatever to the cross-examina- 
tion by res|X)ndent's counsel, nor to the 
testimony of witnesses produced, sworn, 
and examined on behalf of res])ondent, 
all permitted over the objections of coun- 
sel for libellant. 

Resi)ondent was regularly ruled to file 
an answer, but failed to do so. Notwith- 
standing such failure, respondent's coun- 
sel attended the hearings before the mas- 
ter, insisted on cross-examining, and then 
put upon the stand the witnesses for re- 
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si>ondent, whose testimony is found from 
j)l). 41 to 64 of the transcript. 

This was irregular, and the master, in 
our oi)inion, ought to have sustained the 
objection of Hbellant's counsel to such 
course of procedure. 

Respondent's counsel imperiled his 
client's case by insisting that he was jus- 
tified in not disclosing his case by nling 
an answer, when his jnirpose was to ap- 
])ear and make defense by o tiering testi- 
mony in denial of the averments of the 
libel.' 

That it is not good ])ractice for re- 
s])ondent who does not answer and who 
yet appears and cross-examines and of- 
fers testimony, is specifically ruled in 
Oxley V. Oxley, 191 Pa. 474. 

In a similar case Judge ^icConnell, in 
Neralic v. Xeralic, 2 West.. 156. held 
that the exann'ner had no right to lake 
res])ondent's testimony and. in conse- 
(juence, it was not before the court and 
would not l>e considered. 

And now, \oveml>er 23, i()2i, the 
lirst excej^tion to master's re]>ort is sus- 
tained, the reconmiendations of the mas- 
ter that a decree be granted are over- 
ruled, and the libel dismissed at cost of 
the libellant. 

It is, however, furtlier ordered tliat no 
costs or taxes be allowed for respondent's 
witnesses, irregularly called and sworn, 
as indicated by foregoing opinion. 



(-0. ct. (»f 



All^-g-heny Co. 



Slack & Company v. Stoner-Thaw 
Company, Ltd. 



Ccsfs — Ifltnrss fees — Parties to suit 
-Corporations — Offieer. 

The :illo\van<t' of wiliHSs fees to (h*- pres- 
i«h'?it (»f a plainiift" coiporat ion was rcfii.sed 
on tlu' rr;onnd that lio was in court ;us tho 
roi poratinn. and a.*^ the pohfv of the hiw has 
al\va>s h^M-n avrise to aUowinn^ witness fees 
to a party to a suit, to ali(»w an e.verulive of- 
ficer of a eoriK)ial ion witness fees would lie 
in effect prefen-iuK "ni artilicial to a TKiluial 
P« rson. 

T'lyalion of co^ls. 

StnareipJier <!r Ralston, for plaintiff. 

M. ]!\ S toiler, for defendant. 

Kennedy, P. j., A]>ril 3, J()JJ. — In tin's 



case the plaintiflf, a foreign corporation, 
recovered a verdict against the defendant 
for $99.11, and has filed a bill of costs 
which includes an item of $4 witness fees 
and $23.04 mileage from Philadel|)hia 
for r,eorge L. Slack, the president of the 
plaintiff corporation, who was in court in 
charge of the i)laintilT's case and as a 
necessary, and the only, witness for the 
plaintiff. 

The defendant has excepted to the al- 
lowance of ])laintiffs bill, alleging that 
Ojori^e L. Slack is president of j)laiiit'tT 
cor])oration, and as such attended for the 
])urpose of conducting this suit. 

With a short opinion, an order of coi;n 
was tiled February 23, 1922, sustaining 
the e\ce])tions, and the matter now comes 
U]) on reargument, the plaintiff basing his 
reargtnnent mainly upon the ])ropo>iti(iM 
that a witness is entitled to fees, whether 
or n(n he was summoned by a sub])oeiia. 

We were under the impression when 
the order of February 23rd was made, 
that the plaituiff was a domestic ct»r|'o- 
ration. It appears, however, that it i^^ a 
foreign cor])o ration, though this mailer 
is hardly material. Concednig that the 
stunnioning of a witness by sid)poena i> 
not a prererjuisite to his right to co^ts. ye* 
the wording of section 14, of the Act <•: 
Mav 1 I, 191 I, P. L. 198. 204. would seem 
to indicate that it is the spirit of the .'h1 
creating the county court to as nnich a^ 
])ossible prevent undue exjKMise in the 
trial of causes. 

Aside from all this, however, the ]»')1- 
icv of the law has always been averse t*i 
allowing witness fees to a party to a suit. 
Parties arc necessarily present in court to 
attend to their own business and lookin<^ 
after their own interests. Their atic:i<i- 
ance i^ voluntary, and if allowed witne^< 
fees, the effect would be to make the ^n*^- 
csesful party a witness in almost every 
cause, and woidd be equivalent to the al- 
lowance of a Mitigant's ex])enses in the 
form of mileage and daily pav as an in- 
evitable incident of every trial. 

The witness in this case comes in vol- 
untarily to sustain the action of a cor|x»- 
ration of which he is the highest execu- 
ti\e f»rticer. It is fair to assume that b''^ 
attendance in court is ])eculiarly and s|>e- 
cilically in the line of his official duties i'^ 
IcoK aft;M- the interests of his company. 

Tlu C(jrporation could not act except' 
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throutJ^h its officer, and payment of wit- 
ness costs to him is ])ayment to the cor- 
poration, for presumably he is not in at- 
tendance in court upon a case in which 
the coq:)oration is plaintiff at his individ- 
ual exjiense. Witness fees are taxed in 
favor of the plaintiff cori)oration and are 
not of the witness : they belong to the 
plaintiff. 

Why should a coq)oration be exemi)t 
from the rule that a party may not col- 
lect fees for his attendance as a witness 
in his own case? For very obvious 
reasons there can be no exception to the 
rule. The coq^oration is a party, and 
what may be said a^^ainst an individual 
collecting witness fees in his own case 
may be argued with eriual force against 
a corporation. It is no more a hardship) 
for the ])resident of a cor])oratoin to come 
from Boston to l^ittsburgh to testify in a 
case for the corporation than it would be 
for a ])rivate individual to come to testify 
in his own case. We are unable to see 
any distinction, and jto permit the ])ay- 
ment of witness fees by the defendant in 
this case would clearly be an exception to 
the creneral rule. 

We are not to be understood as holding 
that in all cases executive officers of a 
corporation would not be entitled to wit- 
ness fees. Every case must stand upon 
its own merits, but we are indicating, and 
a careful search of all the Pennsylvania 
cases has disclosed no reason to the con- 
trary, that the executive or other officer 
of a cor])oration who appears in court in 
a representative capacity is dc facto in 
court as the corporation and is not en- 
titled to witness fees. To hold otherwise 
would be ])referring an artificial to a nat- 
ural person. 

The order sustaining the exceptions is 
affirmed. 



c. V 



Yoik Co. 



Giler V. Strickler 



Practice — Ejectment — Discontinuance 

of action. 

A litigant has no absolute risfht to discon- 
tinue an action, without the sanction of the 
court, either on common law principles or 
by force of any statute, and such course will 
iKsually be permitted on motion, but the al- 
lowance is ^\ithin the discretion of the court. 



Where a purchaser of land at a sheriffs 
sale begran proceedings under the Act of 
April 20th, 1905, P. L. 239, to obtain posses- 
sion, and later began an action in ejectment 
for the same land, the court permitted the 
discontinuance of the latter action on pay- 
ment of costs by the plaintiff. 

Sur rule to show cause why leave 
should not be granted to the plaintitY in 
Harr\' C. Caler v. Mary Ann Strickler, 
No. 43 August Term, 1922, ejectment, in 
the Court of Common Pleas of York Co., 
F^a., to discontinue the action. Rule ab- 
solute. 

Samuel Kurtz, for the rule. 

R. P. Sherivood, contra. 

Ross. J., November 20th, 1922. — On 
July 10, 1922, the petition of the above 
named plaintiflF was presented, repre- 
senting : 

"i. That on the nth day of Alarch, 
J 922, by virtue of a certain writ of levari 
facias issued, * * * there was sold 
to * * * petitioner, by the * * 
* sheriff, that certain property situate 
and known as No. 1035 East Market 
Street, Twelfth Ward, ^City of York, 
Pennsylvania. 

*'2. That at the time of the said .sale 
Mary Ann Strickler, the above named 
defendant, was in possession thereof as 
terre tenant and real owner. 

*'3. That on Monday, the 19th day of 
June. 1922, your petitioner ])resented his 
])etition fto this court] setting forth, in- 
ter alia, that the said ^lary Ann Strickler 
])ur])osely refused to surrender up pos- 
session of said premises and to remove 
therefrom, so as to frustrate the afore- 
said sale of said real estate and to ]M-e- 
vent your petitioner securing possession 
thereof. 

'*4. That thereu])on the court awarded 
a citation to issue, under the provisions 
of the Act of General Assembly of H)0^, 
P. L. 239, returnable Monday, the roth 
day of July, 1922. That ])revious there- 
to, your petitioner, at the instance of h\^ 
le^al counsel, Charles IT. vStill, Ks(|., had 
instituted an action of ejectment in said 
court to No. 43, Au<^ust Term, 1922. to 
recover possession of the aforesaid 
premises." 

The prayer of the ])etition is **that 
leave be granted him ( plaintiff ) to dis- 
continue said action entered to No. 43, 
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August Term, 1922, upon payment of 
the costs thereof." 

A rule, which is now before us, was 
granted on liic presentation of the jxiti- 
tion. x\n answer to the rule was made 
by Mar>' Ann Strickler, defendant, Au- 
gust 7th, 1922. The answer does not 
deny any of the facts alleged in the 
])etition, but claims that it would be "in- 
equitable" for the court to allow a dis- 
continuance of the ejectment proceed- 
ings. No reason is stated in the answer, 
or advanced by counsel, which discloses 
any inequity or injustice in the plaintiff's 
request. If the defendant has any legal 
right to retain possession of the premises 
in question as against the plaintiff's 
claim, it can be interposed in the pro- 
ceeding which the plaintiff has instituted 
in his action of in August Term, 1923, 
and we think that, under the ])resent 
state of the records, he has a legal right 
to discontinue this ejectment proceeding 
upon j)ayment of the costs. 

";\ litigant has no absolute right to 
tliscontinue an action, without the sanc- 
tion of the court, either on common law- 
principles or by force of any statute.'* 
and such course will usually be per- 
mitted on motion, but the allowance is 
within the discretion of the court: 
Heaver v. Slane, 271 Pa. 317 (opinion by 
Mr. Justice Sadler, page 320). 

And now, November 20, 1922, the rule 
is made absolute, the plaintiff is allowed 
to withdraw and discontinue his action 
of ejectment brought in this court to No. 
43 August Term, T922, U]X)n his payment 
of costs. 



V. 1*. of 



Erie Co. 



Garrett & Co. v. Ostrow 



Practice — Section 16 of Practice Act 
of i^i^ — Points — Refusal to affirm — 
Question not raised in affidavit of de- 
fense. 

A point submitted by defendant, Interpos- 
ing: a defense not set forth in the affidavit of 
defense, should be refused under Section 16 
•of the Practice Act of 1915. 



Rule for new trial. 

Harry L. Moore and Lytic F. Perry, 
for plaintiff. 

Brooks, English & Quinn, for de- 
fendant. 

Hirt, J., December 22 ^ n)22, — The 
matter in dispute is the liability of de- 
fendant under a contract in writing to 
pay for a quantity of de-alcoholized Vir- 
ginia Dare wine. Defendant, prior to 
the prohibition amendment, had dealt 
with plaintiff and had purchased large 
quantities of Virginia Dare wine, a wine 
containing about 14% of alcohol. Un- 
der all of the evidence the product con- 
temj)lated in this case was Virginia Dare 
wine as formerly on the market, but with 
the alcohol removed. The controlling 
question, therefore, is whether the pro- 
duct delivered to defendant is de-alco- 
holized Virginia Dare wine. 

Defendant in his affidavit of defense, 
inter alia, alleges that he was induced to 
execute the contract by the representa- 
tions of plaintiff's agent, to the effect .that 
this produce would keep in good market- 
able condition ; that it would remain 
clear in appearance and palatable to the 
taste. These are the only allegations in 
the affidavit of defense, as to deficiencies 
in the character or qualit}' of the pro- 
duct. The affidavit of defense does not 
allege that the product delivered was not 
a wine, nor that it was not the wine of 
the Scuppernong grape. At the trial de- 
fendant, without objection, offered testi- 
mony to the effect that the product de- 
livered to defendant was not and never 
had been a wine, but was a synthetic 
combination, of fruit juices. This was 
met ])y plaintiff's testimony to the effect 
that it was a true wine under a definition 
in a federal statute and that it is Virginia 
Dare wine, de-alcohoh'zed. 

Defendant's contention now is that l>e- 
fore recovery, ]>laintiff must show, not 
only that the product was a wine, but 
that it was the wine of the Scuppernong 
grape, and in asking for a new trial de- 
fendant argues that the court erred in re- 
fusing defendant's third point. In that 
])oint we were asked to say : 

"If the jury believes, from the evi- 
dence in this case, that the product fur- 
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iiishecl by the plaintiff to the defendant 
was not a pure wine, made from the juice 
of the Scuppernong grape, of North 
Cnrolina, fermented, and later de-alco- 
holized, as represented by Mr. Horn to 
the defendant, Mr. Ostrow, and if the 
defendant, upon learning such false rep- 
resentation, offered to return the product 
to the plaintiff, the verdict of the jury 
should be for the defendant, except for 
the amount admitted to be due." 

Answer: "That point is refused, in the 
manner in which it is drawn. It is for 
you. under all of the evidence in the case, 
to determine whether or not this product 
was the product contemplated by the 
contract between the parties." 

As to the defense suggested by the 
above point, the affidavit of defense is 
silent and in our opinion, imder Section 
16 of the Practice Act of 1915, the point 
above referred to was proi>erly refused. 

A consideration of the merits of the 
case leads to the same conclusion. On 
the testimony as a whole, defendant was 
not entitled to have the issue narrowed 
to the question as to whether or not the 
Virginia Dare wine was of a particular 
«^rape. True, the witness, Horn, who re- 
ceived the proposal from plaintiff, testi- 
fied that the old Virginia Dare wine was 
the proudct of the Scuppernong grape 
and that the product contemplated by the 
contract was Virginia Dare wine, de-al- 
coholized. Hut his representations lose 
some of their force when considered with 
the fact that he was not authorized to 
consummate the contract with the de- 
fendant, but in negotiating the sale mere- 
ly , received defendant's projx)sal and 
transmitted it to the plaintiff. Another 
wftness. Weller. the wine-maker and 
chemist in the employ of plaintiff, testi- 
fied that the old Virginia Dare wine was 
the blended product of various grai)es 
grown in North Carolina. New York. 
Dhio and California, and that since the 
prohibition amendment the same wine is 
inanufactured and de-alcoholized ; that 
what defendant bought and received is 
Virginia Dare wine, de-alcoholized. De- 
fendant does not deny that the represen- 
tations of Horn induced the contract and, 
therefore, the testimony of Horn and 
Weller are on the same footing and the 
jury had the right to resolve the incon- 



sistency in their testimony by adopting 
the testimony of Weller as to the char- 
acter of the product. 

Defendant also lays as a ground for a 
new trial the following portion of the 
charge : 

"At the outset, there is considerable 
evidence in this case leading up to the ex- 
eciuion of the contract in this case, and 
while these letters were admitted in evi- 
dence, it is proper for the court to say to 
you that ordinarily, and we believe in this 
case, the negotiations leading up to this 
contract do not have any material bearing 
on the contract itself. As a general 
pro])osition of law, all negotiations 
leading up to a contract, whether by let- 
ter or by word of mouth, l>etween the 
parties, are i)resumed to have merged in 
the contract, when that contract is re- 
duced to writing, unless omitted from the 
contract by fraud, accident or mistake, 
or unless the representations were the 
inducing cause of the execution of the 
contract." 

The reason for charging the jury on 
this phase of the case was the admission 
without objection of all of the corre- 
spondence between the parties, leading 
up to the contract. In this situation we 
believe that the charge in the above re- 
s];ect was proi)er, and that this portion 
of the charge did not prevent the jur>' 
from considering the parol evidence of- 
fered by both plaintiff and defendant to 
explain the character of the product, des- 
ignated in the contract as "Virginia 
Dare wine." 

We believe that the charge of the court 
as a whole submitted the case to the 
jury in a light as favorable to defendant 
as the testimony warranted. From the 
testimony and es]>ccially from the letters 
of defendant, the jury was justified in 
concluding that defendant's objection 
to paying for the goods delivered under 
the contract was the fact that they vvere 
unsalable, not for the reason that the 
Virginia Dare wine did not com])ly with 
the contract as to quality, but, as stated 
by defendant, that the consumers of the 
okl Virginia Dare wine were not recon- 
ciled to the de-alcoholized prmluct as a 
substitute. 

And now, Deceml)er 21, ig22, the rule 
granted January 20, T922, is discharged 



Digitized by 



Google 



148 YORK LEGAL RECORD 



and the prothonotary is directed to en- 
ter judgment on the verdict upon pay- 



Defendant presented a petition to set 
aside the service of the writ, and quash 



C. p. of I.ehi^h Co. 



nient of the jury feel I the writ for want of jurisdiction. 

Defendant, at the argument and in the 
brief submitted, strongly urged that the 
sole question to be determined was, — 
Where did the cause of action arise — in 

Erich V. Ford Roofing Products Co. ! £1°^"' ''*^""^>'^^'"'' '" '" ''^^'''^^'' 

Contracts — Foreign corporations — It seems we have two causes of action 

Practice, C. P.- -Summons. Service. ' *'*;;'''"-^ 7*."^ '*''' transaction : The pur- 

chase, denvery and payment ot the 

I shingles at Allentown, Pennsylvania, l>e- 

, ing erne transaction; the shingles not l>e- 

j ing merchantable, plaintiff could have 

J>efendant, a foioiKn corporation having L^^'ii ^l • ^» market Anrl 

its place of business outside of the State, ' .''*'/"^ ^"^^^ m me open marKei, ana 

sold to plaintiflf merchandise, which proving: | I" the event of loss, had the right of 

unmerchantable, defi-ndant directed to be | action against the defendant. Plaintiff, 

forwarded to another pomt within this State, , ^^ , , ^ . , 

the acceptance and the performance of the nowcver, Opened a correspondence with 

new contract. taking: place within this State, j defendant, and during the coursc of the 

Held, that the court had jurisdiction over correspondence was requested to ship 

X^':^T^^o^i^ ^^r"''" ''"''"''■ l'^^. ;^^»^^'^^, to York, Pennsylvania. 

I wnicli wa-; done. Defendant, however. 

Rule to set aside Service of Writ and , refii-ed to pay the amount claimed by 
Ouash Writ. Rule Discharged. ' plamtiff, a matter ansmg after a new 

~ contract had been entered into by the 

Aubrey, Steckel & Senger, for Rule. , parties, the one party at Allentown. 

' Pennsylvania, and the other partv in 

Bute & Rupp, Contra. Chicago, Illinois. The shingles were 

„ T T- , ,, evidentlv shipped bv common carrier to 

,„'^!'"«.'^^l'' P- J-. t)ecember i8, 1922.- York Pennsylvania,' to defendant's fac- 
Plamtiflfisaresidentof theCitvof Al-;jy,.^. ^y^ ^^en have this situation: 
lentown Pennsylvania, domg busmess Directions to ship, performance of the 
and trading under the style and name of, ^,i^^^ji„„^ by plaintiflf. delivery to a 
(,. K Erich Companv. Defendant is a ^.^mmon carrier at Allentown, Pennsvl- 
foreign corporation, having a place of , y^^j^ 3^,,.^, ^^e law implied a con- 
busine.ss in the State of Illinois, and isij^^^j ^^ j^e part of the defendant to 
registered in the State of Penn.sylvania . j,,, j^e shingles so ordered to be 
as provided for by the law of the state, ^^ipped and delivered, or refund the 

It appears that on or about April 2, money formerly paid by the plaintiff. 
1 92 1, plaintiflf purchased from defend- 1 ^^^e acceptance of the propositic«i 
ant strip shingles which w-ere delivered | „,^,,^ ^v defendant, and the performance 
to plaintiflf at Allentown, Pennsylvania, „f j^ ^^^^ ,3^^ j^ Allentown. Penn- 
and paid by him. The strip shingles ,,,,.j„jj, ^^^ ^^^ ^f ^^e opinion the 
were unmerchantable, and upon com-l^-^^^^ ^,f ^^^^^^ ^^ose in Allentown. 
j)laint made bv plaintiflf to defendant, Pennsylvania, that this court has juri^- 
the defendant, from its oflfice at Chicago, ,,j^.,i,,,; ^„,, tj,at the rule to set aside the 
Illinois, on April 2, 1921, directed plain- , ^^.,.^1^^ „f ^^^ ^.^t and qua.sh the writ 
t.ft to .ship the shingles to Its factory at ^^.j,, ^^^^ j„ ,,^ discharged. 
York, Pennsylvania. Plaintiff shipped | 

the shingles as directed. Defendant: Xow, December 18, 1922, rule to .set 
failed and refused to return the pay- j aside service of the writ and quash the 
ment made by plaintiff, whereupon this I writ discharged; defendant grante«l 
<uit was brought to recover the amount I leave to file an aflfidavit of defense to 
])aid, .with freight, war ta.x, unloading the merits within twenty days after no- 
and reloading charges added. > tice of the filing of thi.s opinion. 
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C. p. of 



York Co. 



Russell V. New York Life 
Insurance Co. 



Practice Act of /p/5, P. L. 483 — More 
tJian one allegation in a paragraph of 
plaintiff's statement — Averment to nega- 
tive suicide in action for life insurance 
— Motion to strike off or motion for 
judgment for defendant? 

A plantiff's statement in an action on a 
Ifcfe Insurance policy, which contains a par- 
agraph havdngr three very brief sentence 
averring: that the plaintiff caused written 
Inquiry to be made of the company whether 
any further proofs of death were deaired, to 
which the latter replied acknowl<»dgingr Ita- 
hility to the plaintiff under the policy, and 
not aakinff for further proofs of death, was 
Held: not to be fatally detfeotive because 
these averments were not set forth in sepa- 
rate paragraphs. 

In an action on a policy of life insurance 
under which suicide by the insured is not a 
bar to recover^' under the policy, but merely 
reduces the amount recoverable, an aver- 
ment in the plaintiff's statement that death 
was not caused by suicide is not essential. 

A motion to strike off only g-oes to the for- 
mal regularity of otf the plaintifTs statement 
If the statement falls to show a sufficiently 
Kood cause of action to warrant the recov- 
ery of anything, that is a fatal defect in 
matters of substance, and a motion for judg- 
ment for the defendant under Section 20 of 
the Practice Act would be the proper pro- 
ceeding. 

Sur motion to strike off the plaintiff's 
statement in Ruby H. Russel v. New 
York Life Insurance Company, No. 164 
August Term, 1922, in the Court of 
Common Pleas of York County, Pa. 
Motion refused. 

Niles & Neff, for plaintiff. 

Wm. S, Snyder, Cochran, Williams & 
Kain, for defendant. 

Wanner, P. J., December 18, 1922. — 
The defendant's general objection to this 
statement is, that it is not sufficiently con- 
cise to meet the requirements of the 
Practice Act of 191 5, P. L. 483. Para- 
graphs 7 and 9, however, were the special 
objects of criticism at the argument of 
the motion to strike off the plaintiff's 
statement. An inspection of the others 
discloses unusual brevity and directness 
of expression, in their construction. 



It is contended that because paragraph 
7 is susceptible of being divided into sev- 
eral very brief allegations of single facts, 
which might be numbered as sei>arate 
paragraphs res}>ectively, the statement is 
fatally defective. Paragraph 7 contains 
three very brief sentences, setting forth 
consecutively connected facts having ref- 
erence to the proofs of death which are 
required to be furnished the defendant. 
It alleges that the plaintiff caused written 
inquir}^ to be made of the company, 
whether any further proofs of death 
were desired, to which the latter replied, 
acknowledging liability to the ])laintiff 
under the policy for the sum of $146.65, 
and not asking for further proofs of 
death. This i>aragraph was substantially 
a single averment of connected facts, 
which taken together, would constitute a 
legal waiver of further death proofs. The 
])laintiff would only have stated a con- 
clusion of law, if he had merely averred 
that the defendant had waived further 
death proofs. 

To cut up the paragraph into as many 
separate allegations as may be possible, 
would be the opposite of making it con- 
cise, which means "condensed" and "ex- 
pressing much in few words." 

As it now stands it is easily under- 
stood, and can readily be answered. 
There seems to be no sufficient ground, 
therefore, for delaying the case by 
striking off the statement for no useful 
purpose. 

Paragraph 9 is objected to because it 
does not contain the negative allegation 
that the plaintiff's death was not a case 
of suicide. But suicide by the insured is 
not a bar to the plaintiff's recovery. It 
only reduces the amount payable under 
the policy. The statement as it stands, 
is a sufficient allegation of death from 
natural causes, which entitles the plain- 
tiff to the full amount of the insurance. 
The defendant may reduce it to a smaller 
sum at the trial, by proof that death re- 
sulted from suicide. 

The motion to strike off only goes to 
the formal regularity of the plaintiff's 
statement. If it fails to show a suffi- 
ciently good cause of action to warrant 
the recovery of anything, that is a fatal 
defect in matters of substance, and a mo- 
tion for judgment for the defendant un- 
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der Section 20, of the Practice Act, 
would be the proper proceeding. 

Now, to wit, December 18, 1922: The 
defendant's motion to strike off the 
plaintiff's statement is overruled and re- 
fused. 



C. P. of Dauphin Co. 

Biever v. Troiano 



Justice of the peace — Jurisdiction — 
Actions of trespass. 

Practice, J. P. — Summons — Return — 
Five days, 

A record of a justice of the peace which 
shows merely that the action was brougrht 
"to recover damages for injury done to four 
cows," is fatally defective, as not showing: 
the character at the trespass complained of. 

Whiile courts are not very critical in deal- 
ing with the records of justices of the peace, 
there are certain requirements which cannot 
be diispensed with. Such a requirement i.s 
that the record must affirmatively show the 
jurisdiction of the justice. 

A summons issued by a justice of the 
peace is returnable "not more than eight nor 
less than five days after" its date. The five 
days contemplated are five full, clear and 
separate days which mu&t intervene between 
the date of. issue of the summons and the 
return-day. Both return-day and day of 
issue muiSt be excluded in the computation 
of the five days. 

Certiorari to justice of the peace. Ex- 
ceptions sustained. 

Maurice R. Mctzgcr, for exceptions. 

H. M. Hcrsliey, contra. 

Wickershani, J., June 22, 1922. — The 
plaintiff' brought suit before Richard B. 
Earnest, a justice of the peace in and for 
the County of Dauphin, residing at 
Hummelstown, Pa., in an action of tres- 
pass to recover damages for injuries to 
four cows. It appears from the tran- 
script of said justice, filed to the number 
and term above set forth, that the suit 
was founded upon "action of summons 
in tres]^ass for injury done on personal 
estate, for damages not exceeding $300.'* 
The summons was issued by the justice 
of the i)eace Nov. 14, 1921, returnable 
Saturday, Nov. 19, 1921. The return 
was in the usual form. We quote from 
the transcript of the justice: 



"November' 19, 1921, five o'clock P. 
M., plaintiff appears ; defendant does not 
appear. Plaintiff demanded $276,63 
damages for injury done to four cows. 
E. N. Hershey, attorney, appeared for 
plaintiff. Plaintiff sworn; witnesses 
sworn. After hearing proofs and alle- 
gations, judgment given publicly by de- 
fault in favor of the plaintiff and against 
the defendant for $276.63 and costs of 
suit." 

A certiorari to this record was issued 
Dec. 17, 1921. 

Counsel for the defendant filed five 
excq)tions to the transcript returned by 
the justice, as follows: 

1. Suit was brought "in trespass for 
injury done on personal estate for dam- 
ages." In the course of the transcript 
the following appears: "Plaintiff de- 
mands $276.63 damages for injur>' done 
to four cows." It is resi)ect fully sub- 
mitted that this record is defective be- 
cause it gives no information as to the 
character of the trespass complained of. 
This must appear affirmatively, and if it 
does not appear affirmatively, the justice 
has no jurisdiction. 

2. The claim being for consequential 
damages, the justice was without juris- 
diction. 

3. The record does not supix)rt the 
judgment, nor does it show jurisdiction. 

4. The summons was issued Nov. 
14. 1 92 1, and made returnable Nov. 19, 
1921, which w^as less than fwe days, as 
required by the Act of March 20, 1810, 
§ 2, 5 Sm. Laws. t6i. 

5. Judgment was given by default 
for $276.63 and costs of suit. Under the 
circumstances, judgment by default was 
not proper. 

We will consider the first three excep- 
tions together, as they all raise the ques- 
tion of lack of jurisdiction on the part of 
the justice of the peace to entertain this 
suit. 

The transcript shows that this suit 
was brought to recover damages for in- 
jury done to four cow s. It does not ap- 
pear from the record what injury was 
done to the four cows, how it was done, 
or by whom. The record must distinctly 
show the cause of action, the demand of 
the plaintiff and the nature of the claim 
on w^hich the particular action is 
founded : Jervis v. McFarlan, i Ches. Co. 
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Reps. 137. While the courts are not 
very critical in dealing with the records 
of justices of the peace, and much al- 
lowance must be given for the fact that 
these officers are usually unlearned in the 
niceties of the law, there are, however, 
certain requirements which cannot be 
dispensed with. The record must af- 
firmatively show the jurisdiction of the 
justice. 

'*When the damages are direct and re- 
sult from a wilful injury to personal 
property, it is trespass vi et annis, and 
within the jurisdiction of the justice ; but 
when the damages are consequential and 
the injur)' is occasioned by the negli- 
gence or carelessness of another, then it 
is an action of trespass on the case, and 
the remedy is in the court of common 
j)leas and not before a justice of the 
])eace:" Grosky v. Wright, 2 Kulp, 415; 
Thilow V. Philadelphia Traction Co., 4 
Dist. R. 83. 

As has been seen, the record gives us 
no information of the character of the 
trespass complained of ; we cannot say 
whether the injury done to the four cows 
amounted to trespass vi et armis, or 
whether the damages weje consequential. 
For these reasons, the record is fatally 
defective and the proceedings must be 
reversed. 

Having sustained the first three excep- 
tions filed by the defendant, it is not es- 
sential that we should consider the 
fourth, to wit, that the summons was is- 
sued Nov. 14, 192 1, and made returnable 
Nov. 19, 192 1, which was less than five 
days required by the Act of March 20, 
1810, § 2, 5 Sm. Laws, 161 ; but this ex- 
ception raises a very important question 
of practice about which many members 
of the bar appear to hold opinions at 
\'ariance with the conclusion we have 
reached ; we think the matter should now 
be set at rest. We will, therefore, pro- 
ceed to consider and pass upon the said 
fourth exception. 

In Gregg's Estate, 213 Pa. 260, a 
charitable bequest was executed on Oct. 
8, 1899, between the hours of 3 and 5 
o'clock P. M, Testatrix died on^Nov. 8, 
1899, between the hours of 7 and 8 
o'clock P. M. Held, that the will w^s 
executed within one calendar month 
from the death and the charitable be- 



quest failed. Discussing the question of 
computation of time, it was said by Mr. 
Justice Brown (page 263) : "The fiction 
of the law that a day has no fractions 
yields at times, when equity requires 
that hours be counted, or that the exact 
time a thing is done be noted, but never 
when the duration of time, as fixed by a 
statute, is free from all doubt. *At least 
one calendar month* must elapse between 
the execution of a will containing a 
charitable bequest and the death of the 
testator, if the bequest is to be valid. The 
meaning of the words 'at least' is *in the 
smallest or lowest degree ; at the lowest 
estimate or at the smallest concession or 
claim ; at the smallest number ;' 4 Cyc. 
of Law and Proc., 366. In declaring 
that 'at least one calendar month' must 
elapse between the execution of a will 
containing a charitable bequest and the 
death of the testator, the manifest mean- 
ing of the statute is that such a month 
must fully elapse between the dates of 
the two events. A calendar month is 
made up of days — in this case, of thirty- 
one days. These are full, clear thirty- 
one days, not thirty days and fractions 
of two other days, making in hours an- 
other day, and with the other thirty, 
thirty-one days, but thirty-one separate 
and independent days, the first beginning 
when Oct. 8th ended, at midnight, and 
the last ending at the close of Nov. 8th, 
at midnight. The computation in hours, 
which the appellant makes, from 5 P. M., 
Oct. 8th, to 8 P. M., Nov. 8th, it is true, 
would make in hours thirty-one and one- 
eighth days ; but this is not the computa- 
tion contemplated by the statute. . It is 
'at least a calendar month,' made up, at 
certain seasons of the year, of a certain 
number of full, clear days, and that kind 
of a month did not intervene between 
the execution of this will and the death 
of the testatrix. When so many 'clear 
days' or so many days 'at least,' are given 
to do an act. or 'not less than so many 
days must intervene, both the terminal 
days are excluded:' Endlich on Inter- 
pretation of Statutes, § 391." 

This question was most carefully and 
thoroughly discussed by President Judge 
Smith, of Clearfield County, in the mat- 
ter of Conoway v. Smith, 16 Dist. R, 
501, whose reasoning is so logical as to 
enforce in our minds the conviction that 
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his conclusion is correct. In this case 
it is held : 

"Under the Act of March 20, tqiq. § 
2, 5 Sm. Laws, 161, providing that the 
summons of a justice shall command the 
defendant to appear *on a certain day* 
therein to be expressed, nor more than 
eight or less than five days after its date, 
five full, clear and separate days must in- 
tervene between the date of issue and the 
return-day. The return-day and day of 
issue must both be excluded in the com- 
putation. 

"The rule that when so many days *at 
least' are given to do an act, or *not less 
than* so many days must intervene be- 
fore an act is done, both the terminal 
days are excluded, has not been changed 
by the Act of June 20, 1883, P. L. 136:** 
Hartman v. Heisey, 22 Lane. Law Rev. 
319; Shultz V. Cohn, 15 Dist. R. 52; Kil- 
lian V. Rishell, 14 Dist. R. 374 ; Fleming 
V. Oslek Council, 21 Dist. R. 458. 

We conclude, therefore, that when the 
summons in this case was issued by 
Squire Earnest on Nov. 14. 1921, it 
should have been made returnable ''not 
more than eight nor less than five days 
after'' its date. The first day began at 
midnight, Nov. 14, 1921, and the fifth 
day ended at midnight, Nov. 19, 1921, 
but the summons was made returnable 
Nov. 19, 1921. The return was, there- 
fore, premature, and for this reason, also, 
the exception must be sustained. 

We do not find it necessary to pass 
upon the fifth exception ; what we have 
said with respect to the first four sup- 
plies a sufficient basis for our final con- 
clusion. 

And now, June 22, 1922, the first four 
exceptions are sustained, the proceedings 
of the justice are set aside, and judgment 
for costs is entered for the defendant and 
against the plaintiff. 



C P. of . Alleg-heny Co. 

Simon V. Weiss et al. 



Equity — Option — Delivery of deed — 
Cash payment — Demurrer. 

A demurrer to pLaintiff's bill was dis- 
mif.sed where plaintiff had <^xercised an op- 
tion to purcha.se certain r«il estate but de- 
fendant refused to deliver a deed and release 



of liens as the notice of acceptance was not 
accompanied by the cash payment agreed 
upon. It wK>uld be an unreasonabQe require- 
ment and not within the terms of the option 
to requfire payment prior to delivery of the 
deed, and further the payment of the money 
In cash at the time the option was exercised 
was not a material part off the agreement 
nor was it requisite. 

Sur demurrer to bill in equity. 

Duff, Marshall & Davis, for plaintiff. 

Edward S, Sheinherg and J no. A. 
Met::, for defendants. 

Before Carpenter, Douglass and Drew\ 
JJ. 

Drew, J., July 13, 1922. — This case 
conies before us on a demurrer to a bill 
of complaint. 

The facts, as they appear in the bill. 
may be briefly stated as follows: 

"Plaintiff was the owner in fee simple 
of a piece of ground and two-stor>' 
building at No. 527 Fifth avenue, Pitts- 
burgh, Pennsylvania. He borrowed $8,- 
500.00 cash from the defendants, which 
he agreed to pay within one year. As 
security for payment of the loan he 
deeded to defendants the said property, 
with the imderstanding and agreement 
that he could re-purchase the property on 
terms stated in the agreement, at any 
time within the one year period. At the 
time of the delivery of the deed the de- 
fendants gave plaintiff a formal option 
on the property. 

"Later tne parties, by another agree- 
ment dated March 15, 1922, continued 
the option agreement but cut down the 
time of expiration of the option to ^Nlay 
I, 1922; and defendants agreed therein 
to build a third story on the said build- 
ing, which plaintiff agreed to pay for if 
he exercised his option. 

"The plaintiff did exercise his option 
on April 13, 1922, and defendants, by 
their attorney, then made arrangements 
with plaintiff for a time and place to 
close the transaction. The parties met as 
per this arrangement and plaintiff then 
tendered to defendants all money due 
and demanded the release of liens and a 
general warranty deed." 

The ninth paragraph of the bill says: 

"That the defendants refused at said 
time to furnish a complete release of 
liens and refused to tender deed in fee 
simple, clear of encumbrances." 
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Plaintiff immediately filed a bill in 
equity praying that defendants be en- 
joined from conveying the property to 
any other person and that they be com- 
pelled to convey the property to plaintiff 
upon payment of the purchase price. 

Defendants have demurred to the 
whole bill, on the ground that "under the 
terms and conditions of the agreement 
plaintiff was required to pay $10,000.00 
in cash upon the exercising the option," 
which he did not do, and because of his 
failure so to do he lost whatever right he 
had to purchase the property from de- 
fendants. The agreement, which is Ex- 
hibit "A" of the bill, provides for pay- 
ment of "Ten Thousand ($10,000.00) 
Dollars in cash upon the exercising the 
within option." It is true that plaintiff 
did not tender this amount or any amount 
on April 13, 1922, when he notified de- 
fendants that he would take the prop- 
erty under the terms of the agreement. 
It is also true that defendants did not ex- 
pect him to make any tender at that time. 
Tender was made at the time and place 
agreed upon for settlement. 

We think it was not the intention of 
the parties, when the contract was made, 
that the money should be paid at the 
moment when plaintiff notified defend- 
ants that he would exercise his option. 
The subsequent conduct of the defend- 
ants, in fixing a time for settlement after 
having been notified by plaintiff that he 
would take the property, shows beyond 
a doubt that they did not then think that 
the $10,000.00 cash should have accom- 
panied the written notice received from 
plaintiff. 

The consideration to be paid for this 
property was $31,500.00, which amount 
was made up as follows : Assumption of 
two mortgages' for $21,500.00 and pay- 
ment of $10,000.00 in cash. The cash 
payment represented the $8,500.00 loan 
and $1,500.00 which plaintiff was paying 
defendants for the use of the $8,500.00 
for less than five months. Plaintiff also 
agreed to pay defendants the cost of the 
erection of the third story on the 
building. 

We think it rather too much to expect 
that plaintiff should have paid defend- 
ants $10,000.00 in cash at the very mo- 
ment of exercising his option, and this, 
before he was tendered release of liens 



and a general warranty deed to the prop- 
erty. 

The payment of the money in cash at 
the time the option was exercised was 
not a material part of the agreement, 
nor was it a requisite of exercising the 
option. We feel there is no merit to this 
demurrer, for which reason it is dis- 
missed. 



o. c. of 



York Co. 



Sheaffer's Estate 



Decedent's estate — Claim for services — 

Presumption of payment — burden of 

proof. 

The law presumes that payments for ser- 
vices, boarding and lodging were periodic- 
ally made, and the burden is on a claimant 
against a decedent's estate for services ren- 
dered to the decedent to show non payment. 

Sur exceptions to the report of F. B. 
Gerber, Esq., auditor appointed by the 
Orphan's Court of York County, Pa., 
to distribute the balance on the execu- 
tors of the will of Mary A. Sheaffer, 
latfe of Lewisberry Boro., York Co., Pa., 
deceased. Exceptions dismissed. 

Robert S. Spangler, for exceptions. 
James G. Glessner, contra. 

Ross, J., January i, 1923 — The bal- 
ance for distribution as it appeared on 
the account of the executors was.$636.96 
To this balance there was added 
by a surcharge made by the 
auditor, the sum of 75-00 

Leaving a revised total of $711.09 

The cost of audit amounted to. . 126.66 

Leaving for distribution $584.43 

The exceptant presented her bill to 

the auditor for 

"Labor and errands done during 
the year 191 7, at the rate of 
$6.25 per month $ 75.00 

"Labor and errands done during 
the year 1918, at the rate of 
$6.25 per month 75-00 

"Labor and errands done during 
the year 1919, at the rate of 
$6.25 per month 75-00 

"Labor and errands done during 
the year 1920, at the rate of 
$6.25 per month 75-00 



Digitized by 



Google 



154 



YORK LEGAL RECORD 



"Special care in our home during 
sickness from April 5th, 
1920, to May 19th, 1920 
(six weeks @ $25.00 per 
week) 150.00 

"Sickness and care in home from 
Nov. 1st to Nov. 6th, (six 
days (a $2.00 per day) .... 12.00 

"Board and lodging from Dec. 
4th to Dec. 17th, 1920, (2 
weeks @ $7.00 per week) . . 14.00 

"Dec. 29-30. Care in our home. 

Death came 2.00 



Total $478.00 

The allowance of the claim was ob- 
jected to by the counsel for four residu- 
ary legatees. The claimant then oflFered 
proof. The auditor heard the evidence 
pro and con, and concluded in his nth 
finding of facts that "No competent evi- 
dence was offered to show that claimant 
was not paid by the decedent or by 
someone on her behalf, and no evidence 
was offered on the subject of the finan- 
cial ability of the decedent to pay." His 
conclusions of law are, in substance, 
that: I. The law presumes payments 
for the services, boarding and lodging 
were periodically made, and the burden 
is on the claimant to disaprove such 
payments. 2. The proof offered for 
meeting the burden of proving non-pay- 
ment is insufficient to overcome the pre- 
sumption of payment. 

On those conclusions, the auditor re- 
fused to allow the claim. On this re- 
fusal are based the following exceptions 
which we are now disposing of: 

"And now, to wit, this 20th day of 
June, 1922, Cora Edith Brown, one of 
the claimants against the aforesaid es- 
tate, by her counsel, Robert S. Spangler, 
Esq., excepts to the report of the audi- 
tor appointed to distribute the balance 
on the first and final account of Joseph 
F. Sutton, executor of Mary A. Schaef- 
fer, deceased. 

"i. The auditor erred in failing to 
award to the exceptant the full amount 
of her claim against said estate with in- 
terest. 

"2. The auditor erred in not award- 
\n^ to the exceptant the sum of four 
hundred seventy-eight ($478.00) dol- 
lars. 

"3. The auditor erred in his findings 



of law in respect to the exceptant's 
claim. 

"4. The exceptant reserves the right 
to file additional exceptions." 

It will be observed that the excep- 
tions are too general to be specifically 
answered or discussed- 

We have listened to the plausible ar- 
guments of the learned attorney for 
claimant, carefully perused the steno- 
grapher's transcript of the evidence pro- 
duced to the auditor, and scrutinized the 
auditor's findings of fact; but we find 
them all supported by evidence which 
renders this court incapable of chang^g 
the facts found by the learned auditor, 
unless some palpable error appears in 
the findings. We have found no error, 
and none has been indicated to us. The 
auditor is well known as a careful and 
conscientious legal analyst. He has de- 
rived his facts not only from the lan- 
guage of the witness, but from personal 
observations during the delivery of the 
evidence. The law recognizes his ad- 
vantages and gives his findings of fact 
the same weight that is given to the? 
findings of a jury. This court has "to 
take the testimony as is appears in cold 
type, without the benefit of having the 
witnesses before us face to face;" Mir- 
kel vs. Morgan, 134 Pa., 144. "An 
auditor's findings of fact on sufficient 
supporting evidence * * * will not 
be reversed, except for clear error:" 
Grollman's Estate, No. i, 273 Pa., 559. 

The auditor bases his conclusions of 
law upon the rulings of our Supreme 
Court in the case of Gilbraith's Estate, 
270 Pa., 288. Quoting the syllabus: 
"In claims for board and nursing, the 
presumption is that the services were 
actually paid for periodically, exactly as 
is the rule in the case of servant's 
wages; and this presumption cannot be 
overcome by vague and uncertain testi- 
mony. 

"Claims against a dead man's estate, 
which might have been made against him 
while living, are always the subject of 
just suspicion, and require clear proof 
l)efore they will be allowed. 

"Both the presumption and the suspi- 
cion above referred to gather strength 
with each passing year, and the evidence 
to overthrow them must corresponding- 
ly increase in probative effect." 
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It is true that ''ordinarily, an implied 
promise exists to pay for services ren- 
dered and accepted, and the burden is 
on the person denying liability to show 
no debt," as was decided in a number of 
cases, among which are the cases of 
Gibbs' Estate, 266 Pa., 485, and Evans' 
Estate, 60 Pa., Sup. Ct., 83, cited and 
relied upon by the claimant ; but the dis- 
tinction made by the auditor is the mea- 
sure of proof required in the class of 
cases now before us, i. e., not alone the 
proof that the services were actually 
rendered, but that measure of proof 
that tJie services rendered had not been 
paid for periodically as the law pre- 
sumes. 

In the opinion rendered by Mr. Jus- 
tice Simpson, in Gilbraith's Estate (be- 
fore cited), it is said, on page 290, "It 
is the habit and usage of people to pay 
their board bills as well as for services 
for nursing, at stated periods. This is 
so well understood in this country that, 
as in the case of servants' wages, a pre- 
sumption arises that they are periodi- 
cally paid; and this conclusion is not 
overruled by Gibbs' Estate, 266 Pa., 485, 
but, on the contrary, is expressly recog- 
nized, for there the rule was held not to 
apply solely because the relations be- 
trween aunt and nephew were of such 
peculiar and exceptional character (he 
being treated as a member of the fam- 
ily) that the presumption of payment 
arising in the ordinary case of services 
rendered is not applicable'." 

On the learned auditor's findings of 
fact, we think his conclusions of law are 
in accordance with the law of Pennsyl- 
vania, as illustrated by the decisions of 
our Supreme Court. 

And now, January ist, 1923, the ex- 
ceptions are dismissed and the auditor's 
report is confirmed. 



C. p. of 



Allepheny Co. 

Steele v. Steele 



Divorce — Fugitive From Justice — Deser- 
tion 

A divorce was refused on the grround of 
desertion where the husband, havinj? embez- 



zled money of his employer, suddenly depart- 
ed for parts unknown and was never heard 
of agrain, except for one letter written to his 
wife, the libellant, the day after his depait- 
ure, which plainly Indicated that he left to 
escape imprisonment and not because of 
marital troubles. This was not such a wil- 
ful and malicious desertion as would support 
a decree In divorce. 

Divorce, refused. 

G. R. Speer, for libellant. 

September 26, 1922. Carpenter, J. — 
The libel charges wilful and malicious 
desertion. In response to the question, 
"When did your husband desert you," 
libellant replied, "March 14, 1919." 
When asked, "Why did he desert you?" 
she replied, "I don't know." The ques- 
tion was repeated and she then replied, 
"Well, I might say that he embezzled 
money from the man he worked for." 
She further testified that she did not 
have any quarrel with him at the time 
he left; that he did not tell her he was 
going to leave, and that she had not 
heard from him since excepting the fol- 
lowing Monday, when she received a 
letter dated March 14, 1919, which she 
said counsel had. The notes of testi- 
mony shows that this letter was marked 
"Exhibit B," and was offered in evi- 
dence. The letter was not returned 
with the testimony but attention being 
called to the fact it has been exhibited 
to the court. It purports ta have been 
written in Johnstown, bears date 3-15-19 
and reads: 

"My dear Edna: This is a hard letter 
to write so I am not going to attempt to 
write more than is absolutely necessary. 
I have left for parts unknown as I figure 
that I can be of more use to you and the 
children if I keep outside of jail. 
Would liked very much to have staid at 
least until the event was over but find it 
is impossible. Will write you just as 
soon as I am able to send you money 
but it will be up to me to fold a place 
to work where I cannot be found. Will 
write you through your father so that 
they will not be able to trace the letters. 
I can't help this move as I am in des- 
perate circumstances and no one to turn 
to for a kind word. Relieve in me and 
I will come out alright in the end. Love 
to vou and my babies, brom Papa." 
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The first part of the letter is type- 
written, the latter part with a pencil. 
It plainly indicates respondent's reason 
for leaving home and so far from being 
evidence of a purpose to abandon his 
family, is indicative of love for his wife 
and children and his purpose to return 
when he can with safety to himself. 

The only fact indicating that respon- 
dent has abandoned his family is his fail- 
ure to write or send money for their 
support and this is not evidence, in the 
light of the other facts to which we have 
directed attention, of wilful and mali- 
cious desertion March 14, 1919, and does 
not exhibit any fact from which the 
date of the alleged desertion can be de- 
termined. After hearing witnesses the 
libellant was recalled and asked what her 
husband's employer, Mr. Benshoff, told 
her about her husband's having taken 
money and she replied : 

"As near as I can tell you, he said 
that Mr. Steele, had not been seen in 
Johnstown since the time he went away, 
and he said, 'I suppose it will be to your 
interest for me to tell you that he has 
taken $300.00 of money that did not 
belong to him,' and he said, *If you ever 
hear from him, or if I hear from him, I 
will give him a chance to come back if 
he will pay the money back, and I will 
not prosecute him for the sake of his 
family,' but I never heard from him 
since he went away." 

This was not an imconditional prom- 
ise. The testimony leaves no room to 
doubt that respondent was a fugitive 
from justice and presents the question: 
Does the law, in such circumstances, em- 
power the court to decree a divorce? 

In Shannon v Shannon, 7 D. R., 552, 
s6 P. L. J., 90, it was held by Judge 
Reed of Jefferson County that where a 
husband is arrested on a charge prefer- 
red by his wife and while imprisoned 
pending trial escapes and flees the juris- 
diction, leaving his wife and family with- 
out support, and his whereabouts un- 
known, the wife cannot procure a decree 
of divorce on the ground of desertion. 

In the pending action there is evidence 
that respondent was very selfish and 
liabitually indifferent to the comfort of 



his wife and children, but disregard of 
duty as husband and father is not deser- 
tion. It may be argued that respond- 
ent's misconduct was the moving cause 
of his sudden flight, and we have no 
doubt this is true. But imwillingness to 
submit to arrest and imprisonment does 
not raise a presumption, much less 
prove, though of his own volition, was 
wilful and malicious and lacking both or 
either essential the decree prayed for 
cannot be granted. 
Divorce refused. 



c. p. of 



Lehigh Co. 



.ase V, 



Case 



Husband and wife — Divorce — Libel— 
Affidavit — A mendment 

A libel in divarce, if verified before a no- 
tary public, must be "veaifted before a notary 
public in the county in which the libel is ex- 
hibited. 

Such a libel, if verified before a non- 
resident notary, may b« amended. 

Divorce. Leave granted to amend 
libel. 

Nevin J. Loos and H. C. Cope, for 
libellant. 

Reno, J., September 18, 1922.— K 
ever a man deserved a divorce the libel- 
lant is that man. Unfortunately, his li- 
bel was verified before a notary public 
in Northampton Cotmty. There are so 
many cases holding that libels must be 
verified before notaries resident in that 
county in which the libel is exhibited 
that it would be a vain display of learn- 
ing to cite them. But there is also abun- 
dant and respectable authority for their 
amendment (c. f. Reeves vs. Reeves, 3 
W. N. C, 558) and we have concluded 
to permit libellant to do so in this case. 

Now, September 18, 1922, upoi 
amendment of libel by verification be- 
fore a notary public of Lehigh County 
nunc pro tunc, leave for which is hereby 
granted, decree in divorce is entered 
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O. p. of York Co. 

In re Theresa J. Spangler 



Insane persons — Spendthrift trust — 
Doetrine of ey pres — Income of spend- 
thrift trust liable for payment of main- 
tenance of insane cestui que trust. 

The moaning of the doctrine of cy pres, as 
K'ceived by the courts, is that when a defi- 
nite functrton or duty is to be pei'formed, and 
It can not be done in exact conformity with 
tho Hcheme of the person or persons who 
have provided for it, it must be performed 
with as close approximation to the scheme 
••is reasonably practicable. 

This doctrine is not confined to the adaiin- 
i.«?tTation of chariies, but is equally applic- 
able to all devisee and contracts wherein the 
future is provided for. 

Where a spendthrift ti-uat provided for the 
pa-yment of the income of the trust to a per- 
son who was duly committed as an indigent 
insane person to a state hospital. Held: That 
the costs of maintaining: the cestui que trust 
at the state hospital were payable out of the 
income of the trust. 

The law impMes an obligation on the part 
of a lunatic to reimburse those who have 
supplied bis necessities, and the Common- 
wealth is, theiefore, entitled, under the pix>- 
v-lsltms of the Act of June 1, 1915, P. L. 661, 
to recover for such lunatic's maintenance in 
:i state hospital. 

Sur petition of the .\ttorney (xeneral 
of IVnnsylvania, to the Court of Com- 
mon f^leas of York County, Pa., praying 
that the v^ecurity. Title and Tnist Com- 
jiany, trustee of Theresa J. Spangler, an 
insane inmate of the Harrislnirg vState 
Hospital, ])ay for her maintenance in 
said ho.spital. Order granted. 

Robert F. Spangler, for the i)etition. 

Ste7<'art & Gerber, for the Security 
Title and Trust Co. 

Wanner, P. J., January ist, it>23. — 
The Attorney General of Pennsylvania 
prays the court to order the Security, 
Title and Trust Company, Trustee of 
Theresa Julia Spangler, who is an insane 
inmate of the Harrisburg State Hospital. 
to pay to the Commonwealth the amounts 
exf)ended by the latter for the mainte- 
nance of the said lunatic in said hospital. 

Theresa Julia Spangler is an unmar- 
ried adult, having no parents living and 
no property or estate, except the income 
of a spendthrift trust fund, to which she 
is entitled imder the following provisions 1 



of the will of Julia A. Spangler, de- 
ceased : 

"Third. All the remainder and resi- 
due of my estate I give to The Security, 
Title & Trust Company, of York, Pa., as 
trustee, to be turned over to them as soon 
after my decease as practicable. The 
income derived from the same to be paid 
to my brother, Dr. Benjamin Franklin 
Spangler. 

"Upon the death of my brother. Dr. 
I5enjamin Franklin Spangler, 1 direct 
that the principal or corpus of said trust 
continue under the trusteeship of the 
said The Security, Title and Trust Com- 
pany, the income to be paid at stated 
periods to Ada Elizabeth Spangler dur- 
ing her life or widowhood, to be used 
for the maintenance and support of the 
said Ada Elizabeth Spangler and her 
daughter, Theresa Julia Spangler. Upon 
the death of the said 'Ada Elizabeth 
Spangler. the aforesaid trustee shall pay 
the income as aforesaid to the said Ther- 
esa Julia Spangler during her lifetime or 
sj)insterhood. The income payable to 
the aforesaid Ada Elizabeth Spangler 
and Theresa Julia Spangler not to be 
liable for their present or future debts 
or liabilities or attachment by their cred- 
itors. 

"It is niy intention that the aforesaid 
trusteeship shall continue successivelv 
for the benefit of the said Benjamin 
Franklin Spangler, Ada Elizabeth 
Spangler and Theresa Julia Spangler. 
and ui)on the death or marriage as before 
stated of any of the said three, the sur- 
vivor in the order named shall succeed to 
the whole income derived from said trust 
fimd, siibject to the aforesaid provisions 
and limitations.*' 

No ]>ayments have yet l^een made bv 
the trustee for the maintenance of the 
cestui que trust out of this fiuid. 

The Conmionwealth bases its right to 
recover mainly upon Section i, of the 
Act of June i, 191 5, P. L. 66t, which 
provides as follows: "Section i. Be it 
enacted, &c.. That whenever any person 
is maintained as an inmate of any hos- 
pital, home, sanatorium, or other institu- 
tion of the Commonwealth, iq whole or 
in part, at the expense of the Common- 
wealth, the property or estate of such 
person shall be liable for such mainte- 



Digitized by 



Google 



138 



YORK LEGAL RECORD 



nance, to be paid or recovered as herein- 
after provided." 

Theresa Julia Spangler was committed 
to the Harrisbiirg State Hospital as an 
indigent insane person, by the President 
fudge of the Court of Common Pleas 
of ^^ork County, under the provisions of 
the Act of ^fay 8th, 1883, P. L. 21. 
Under such circumstances said Hospital 
was obliged to receive her, and the Com- 
monwealth has therefore not been a vol- 
untary contributor to her support. 

It is no doubt true as contended by the 
res|X)ndent in this case, that the income 
of a sj>endthrift trust fund like this, 
cannot be seized by creditors of the 
cestui que trust, while it remains in the 
hands of the trustee. But in this in- 
stance the cestui que trust has become 
insane and a public charge since the trust 
was created, and the trustee cannot now 
literally comply with the testatrix's di- 
rection to pay over the income to tlie 
beneficiar}' herself for her sup]>ort. It 
is, nevertheless, in duty bound to carry 
out, as nearly as may be, the intent and 
purpose of the testatrix, viz ; to provide 
out of the income of this fund for the 
maintenance of Theresa Julia Spangler. 

The liability of a lunatic's estate for 
his sup|X)rt in a state institution, under 
the Act of 1915, is of a kind with the 
liability of this trust fund for the sup|>ort 
of the cestui que trust. If it were a debt 
of any other kind, the Commonwealth 
could not enforce it against a sj^endthrift 
trust. This trustee makes no objection 
to the treatment received by the cestui 
que trust where she now is, or to the 
amount of compensation claimed there- 
for and indicates no purpose or desire, 
to provide for her elsewhere. 

Trusts are always subjects of equitable 
jurisdiction, and it is a familiar rule in 
e(|uity that they shall be administered as 
nearly as may be according to the main 
intent and purpose of the grantor, where 
unforseen circumstances make literal 
compliance with his directions imprac- 
ticable. In City of Philadelphia v. Gir- 
ard Heirs, 45 Pa. 9-28 the court said : 
"The meaning of the doctrine of cy pres, 
as received by us, is, that when a definite 
function or duty is to be performed, and 
it cannot be done in exact conformity 
with the scheme of the {)erson or persons 
who have provided it, it must be per- 



formed with as close approximation to 
that scheme as reasonably practicable: 
and so, of course, it must be enforced. It 
is the doctrine of approximation, and it 
is not at all confined to the administra- 
tion of charities, but is equally appli- 
cable to all devises and contracts wherein 
the future is provided for, and it is an 
essential element of equity jurispru- 
dence"; Tincher v. Arnold, 147 Fed. 
665-675 ; Kramph's Estate, 228 Pa. 455- 
463. 

We find no difficulty, therefore, in 
holding that a proper administration of 
this trust itself requires that the trustee 
should pay the Commonwealth's bill for 
the maintenance of the cestui que trust, 
at the Harrisburg State Hospital, since 
March ist, 1922, at the rate of $2.50 per 
week, and that it should also pay her 
future maintenance while she remains in 
said institution, if the income of the trust 
fund shall be sufficient to pay in full both 
the weekly charge payable by the state 
and that which is pavable bv the Countv 
of York. 

There are also other grounds u|K)n 
which the authorities seem to sustain the 
Conmionwealth's claim. It has been held 
in several recent cases that the law ini- 
])lies an obligation on the part of a lun- 
atic to reimburse those who have supplied 
his necessities, and that the Common- 
wealth is therefore entitled under the 
orovisions of the Act of June i, 1015, P. 
L. 661. to recover for a lunatic's main- 
tenance in a state hospital: Arnold's 
Estate, 253 Pa. 517; Manchcy's Estate. 
253 Pa. 522 : in re Frank Hoffman. 2^S^ 
Pa. 343. ^ 

As these cases fix the statutory liabil- 
ity of the lunatic's estate for the same 
thing which the testatrix directs shall be 
j)rovided by the trustee, viz : the mainte- 
nance of the cestui que trust, the trus- 
tee's acceptance of her support by an- 
other, would seem to be sufficient to raise 
an implied promise to pay for the same. 
which would l>e enforceable by an order 
of the court under the i^rovisions of the 
Act of 1915. 

We observe that this petition is not 
signed by the Attorney General or by 
any one, who, on the face of the paj>ers 
submitted, is authorized to appear for 
him in this case, but as no objection is 
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made lo this jurisdictional defect in the 
|)roceedings, it will be treated as waived 
by the respondent. 

And now, to wit, January ist, 1923: 
It is hereby ordered and decreed that the 
Security, Title & Trust Company, Trus- 
tee of Theresa Julia Spangler. shall now 
pay to the Commonwealth of Pennsyl- 
vania the sum of $75.95 in full payment 
of the amount due it for the maintenance 
of Theresa Julia Spangler prior to the 
filing of its petition in this case, and that 
it hereafter pay to the said Common- 
woaltli the further weekly charge of 
$2.50 so long as said 'Iheresa Juha 
S^)angler shall remain a public charge in 
the Harrisburg State Hospital; provided 
that the net income of the trust property 
in its hands shall be sufficient to i)ay in 
full the amounts res[)ectively payable to 
said hospital weekly by the Common- 
wealth of Pennsylvania and the County 
of York, for the support of said Theresa 
Julia Spangler. 



O. C. or Schuylkill Co. 

Estate of David Lawson, Deceased 



Real estate — Duty of life tenant — 
Poiirr of executors. 

It is the duty of the life tenant to i)re- 
servo the property in reasonably gt)od con- 
dition out of the income, and the sufflcijency 
of such income cannot be consdered by the 
court. 

The executors have no power over real es- 
tate unless they receive such from the will. 

Petition for allowance. 

H. O. Haag, for petition. 

Wilhehn. P. J., March 20, 1922. — 
David Lawson died on the 20th day of 
March, 1910. testate, leaving to survive 
him his widow, Ida Lawson. In the 
year 191 1 certain pieces of real estate of 
the decedent w^ere sold for the payment 
of debt*^. and after the debts were i)aid, 
there remained, according to the account 
filed, for distribution, the sum of 
$840.37, the income of which was 
awarded to Ida Lawson, his wife, for 
life or during widowhood, according to 
the terms of the will, which bequeathed 
to Ida Lawson the income of all the es- 
tate so long as she remained the widow 



of the testator, or during life if she re- 
mained unmarried. 

This is the petition of Ida Lawson and 
W. J. Henr)% executors of the last will 
and testament of David Lawson, praying 
for a decree directing the executors to 
make certain repairs to said real estate 
and '*to expend said sum of $662.97," 
the income from which belongs to the 
widow, "to pay the costs of said repairs." 
The petition recites that the houses were 
in need of repairs during the lifetime of 
the decedent and that the houses now 
need new roof, new walks, new out- 
houses, door sills, spouting, floors and 
painting. 

The petition further sets forth that 
the life tenant is "unable to use said in- 
come for the aforesaid repairs as it 
would be the means of depriving her of 
her livelihood." 

The extent of the interest of the life- 
tenant is fixed by the will and she seems 
to have elected lo take under the will, 
and the court has no power to change 
the terms of the will to the injury of the 
remaindermen. More than ten years 
have elapsed since the death of the tes- 
tator. How much of the dilapidation is 
due to the ne<^lect of the life tenant can- 
not l>e ascertained from anything in the 
petition. Under the law it is the duty of 
the life tenant to ])reserve the property 
in reasonably good condition out of the 
income she receives, and whether or not 
the income is sufficient for that purpose 
is a matter that cannot be taken into 
consideration by the court in disposing 
of application of this nature. 

Again, a grave question arises in- 
volving the jurisdiction of the court to 
make the order prayed for, or whether 
the executors have any standing in a 
proceeding of this nature. 

As to the real estate, the power and 
duty of the executors is limited by the 
will to the conveying of several pieces of 
real estate uix)n certain contingencies. 
They are not authorized to sell or mort- 
gage the real estate or exercise any care 
over it, and no trust is re])osed in them 
concerning the real estate. Not having 
l)een given any control of the real estate 
by the will, no authority over it exists be- 
cause the law gives them none, and as 
executors they are attempting to inter- 
fere with the real estate of the testator 
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with which they have no concern, and 
tlie petition should be dismissed. 

And now, March 20, 1922, the peti- 
tion is dismissed. 



Q. S. of Wayne Co. 

Commonwealth v. Peck 



Waters — Fishing — Trespassing — 
Claim by prescription — Adverse use — 
Notice under Act of April 14, 1^05. 

The use of lakes during certain se^.^rons of 
the year for fishing and boating purposes, 
gives no title or right to use the water for 
those purposes by reas<jn of adverse use foi' 
twenty -one years. 

N(K' does the mere fact that a person has 
a title to a lot which abuts on a lake give 
him the right to use the waters of the lake. 

Where such owner recognizes the title of 
the o'WTier of the lake by paying to him a fee 
for the use of the lake for fishing pun)ose.s. 
he cannot .set up a right acquired by pre- 
scription. 

A notice is sufficient, under the Act of Ap- 
rtl 14, 1905, P. L. 169, which states that a 
lake is pn-ivate property, warning all persons 
from trespassing thereon, and that vi«>lators 
will be prosecuted according to law. 

Api)eal from summary conviction. 
A. C. Rutherford, for Common weahh. 
M. H. Simons, for defendant. 

Baldrige, V. J., specially presiding, 
Sq)t. 9, 1922. — The I^ke Ladore Im- 
provement Company is the owner of a 
tract of land containing about 200 acres, 
which is covered by water and is known 
as Klk Lake. The defendant is the 
owner of a lot of ground that abuts on 
the lake. In 1921 he was toating and 
fishing in the lake and was arrested for. 
and convicted of. tres])assing for so 
doing. 

The defendant contends that the con- 
viction should not stand, for the reason 
that he has ac(|uired the right by pre- 
scription to use the lake for fishing and 
boating pur])oses. and, further, that no- 
tice was not given by the owner of the 
lake that it was ])rivate |)roperty and that 
trespassing thereon was forbidden under 
the Act of Ai)ril 14, 1905, P. L. 169. 

The testimony taken indicated that the 
<lefendant's predecessor had for more 
than twenty-one years used the lake for 
fishing and l)oating j)urposes. Such use. 



however, did not create a prescri])tive 
right to this defendant, as it was not such 
a continuous, uninterrupted use of the 
property as to create an easement. There 
was no contention that there was ever a 
private grant to use the water, and it 
cannot be i)resumed from the mere un- 
interrupted use and enjoyment of the 
waters in common with others during 
the summer that the defendant accpiired 
the right by prescription. The use of 
lakes l)y people during certain seasons of 
the year for boating and fishing pur|M)>es 
gives no title or right to water by re«i>on 
of an adverse usage thereof : 26 Coq)n< 
Juris, 607 ; nor does the mere fact that 
the defendant has a title to a lot which 
abuts on the lake give the defendant the 
right to use the waters of the lake: Bay- 
lor V. Decker, 133 Pa. 168; Smoulter v. 
Boyd, 209 Pa. 146; Fuller v. Cole. 33 Pa. 
Superior Ct. 563. 

Even if the law permitted an ease- 
ment to be acquired to water for boating 
and fishing purposes by prescription, the 
defendant in this case in 1919 recognized 
the title of the Lake Ladore Improve- 
ment Company to the lake and paid a 
fee for i)ennission to use the lake for 
fishing purposes. He could not, there- 
fore, set up a right acquired by pre- 
scription. 

The defendant contends, further, that 
the owner of the lake neglected to post 
the lake in accordance with the Act of 
1905. It is true that the notice did not 
follow the language of the statute, but 
the notice posted contained the essential 
information that the lake was private 
property, warning all persons from tres- 
passing thereon, and that violators 
would l)e prosecuted according to law. 
This is such a substantial compliance 
with the act as to give the defendant no- 
tice. The defendant did not contend 
that he did not know that this was pri- 
vate pro|>erty and that using the lake was 
forbidden without express permission. 
His payment of the fee the preceding 
year shows conclusively that he knew 
that the property was owned privately. 

We find nothing, therefore, in this tes- 
timony that would warrant the setting 
aside of this conviction. This appeal is. 
therefore, refused and judgment entereii 
against the defendant is hereby sus- 
tained. 
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C. V. of York Co. 

Hershey v. York Water Co. 



Plaintiff's statement — Trespass — Sec- 
tion 21 of Practice Act of 1915, P. L. 
.fiSj — Sufficiency of statement in trespass 
— Demand for more specific averments 
of facts. 

Section 21 of the Practice Act of 1916, P. 
I^. 483, relates almost entirely to those cases 
which require an affidavit of defense to pre- 
vent summary judgment. 

Where a plaintiff's statement in an action 
in trespass although not as concise as usu- 
ally required in assumpsit and containing a 
number of repetitions, so stated the facts 
that they can be understood, and the kind of 
proof necessary to sustain them can be read- 
ily apprehended l)y the defendant and met at 
the trial either with an admission or proof 
lending to deny, it was Held: That the 
statement should not be stricken off, but 
the defendant .should have ten days in which 
to demand a more specific averment of facts. 

Sur motion to strike off the plaintiff's 
statement in Samuel \V. Hershey vs. 
York Water Company, No. 229, Aug^ust 
Term, 1922, in the Court of Common 
Pleas of York County, Pa. The state- 
ment averred that the plaintiff is the 
owner of certain lands on which there is 
a flour and grist mill, with the right 
to use certain water for power for op- 
erating said millj that the defendant 
has impounded and diverted these wa- 
ters ahove the mill, thus hindering the 
operation of the mill antl putting the 
defendant to expense to supj^ly other 
power, from which the defendant has 
suffered damage. These averments are 
siil>stantially repeated three times, with 
a change of the description of the lands 
ami mills. Thus showing that the plain- 
tiff is the owner of four mills, at each 
of which the plaintiff" has been damaged 
hy the same impoimding and diversion 
of water. There was a clerical error in 
the numbering of one of the paragraphs 
of the statement; The opinion suffi- 
oierrtly indicates other features of the 
statement. 

* The reasons given for the motion to 
strike off the statement were as follows: 
"i. The statement doe.< not contain, and 
cqntain ;only, a -staterffent'in a concise 
and summarv form of the material facts 



on which the plaintiff relies for his 
claim. 2. The statement is verbose, 
tautological and redundant. 3. The 
statement avers inferences and conclu- 
sions of law. 4. The statement avers 
more than one cause of action. 5. The 
paragraphs of the statement are not 
numbered consecutively. 6. The para- 
graphs of the statement do not each con- 
tain but one material allegation." The 
5th reason was not pressed at the argu- 
ment. 

A. J. Hershey, for plaintiff. 

Cochran, Williams & Kain, for de- 
fendant and the motion. 

Ross, J., January 15, 1923. — ^This is 
an action in trespass brought by the 
plaintiff' who, the statement alleges, is 
the owner of land and mills, and he 
seeks to recover alleged damages from 
the defendant, caused by the alleged 
wrongs conmiitted by the defendant in 
diverting, consuming, storing and de- 
priving the plaintiff of the use of cer- 
tain iiowing water, which the plaintiff 
alleges, before and at the time of the 
rommitting of the (alleged) grievances 
by the defendant * * "the plaintiff 
lawfully, justly and of right was, and 
still is, entitled to have as the waters 
whicli were and still are wont by nature 
to flow upon and across (his) said 
lands." 

The statement hied by the plaintiff", 
the defendant claiins. does not give his 
I claim ill that "concise and summary 
1 form of the material facts on w^hich 
I the ])arty ])leading (the plaintiff) relies 
! for his claim." 

I W'e can hardly comprehend this com- 
plaint, for, under the Act of Assembly 
I which controls the pleadings in this ac- 
!tion (Practice Act 1915, P. L. 483, sec. 
I 13 ^ ''the defendant is not obliged to hie 
Ian affidavit of defence; summary judg- 
ment cannot be taken for failure, as it 
j can be in assumpsit ; the only penalty is 
I that, unless one is filed . . . the 
averments in the statement of the per- 
I son by whom the act was committed; 
■ the Jigency or employment of such per- 
I son. the ownership or possession of the 
* * '* property or instrumentality in- 
vofved, » 5k * if rjot denied, shall be 
taken fo be admitted. * * * The aver- 
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ments of the other facts on which the 
plaintiff relies to establish liability, and 
averments relating to damages claimed, 
or their amount, need not be answered 
or denied, but shall be deemed to be put 
in issue in all cases unless expressly ad- 
mitted:" Leonard vs. Coleman, 273 Pa., 
64. *' Notwithstanding the absence of an 
affidavit, (of defense) the plaintiff must 
still carry the burden of proof of the 
facts necessary to establish the legal lia- 
bility of the defendant and the amount 
thereof:" Opinion of Mr. Justice Shaf- 
fer, in Leonard vs. Coleman, 273 Pa., on 
page 65. 

Ordinarily, the plaintiff will not be 
allowed to prove at trial facts which are 
not alleged in his statement; but if the 
allegations of those facts are not clear 
enough to enable the defendant to 
meet them at the trial, a bill of parti- 
culars can be demanded : King, et al. vs. 
Brillhart, 271 Pa. 301 ; Rhodes vs. Ter- 
heyden, 2^2 Pa., 397. 

Any other defense than that which is 
mentioned in the first part of section 13 
may properly be heard at the trial of 
the action, even where no affidavit of 
defense is filed: Wilson vs. Adams Ex- 
press Co., y2 Pa. Supr. 384. 

So, in this motion to strike off plain- 
tiff's statement, we cannot understand 
the defendant's attitude in this proceed- 
ing as indicated in its first reason for 
"striking off" the statement; for the 
plaintiff's statement makes apparent his 
complaint and demand for damages. 

The statement may appear to the tal- 
ented and proficient counsel for the de- 
fendant as "verbose," "tautological" and 
"redundant," but those complaints are 
applicable to most every legal document, 
or legally phrased pleading. They are 
not often interposed, for the reason, I 
presume, that they are hard to spell and 
one can not always be sure that their 
real significance is as forceful as the 
sound which is made by pronouncing 
them. The very appearance of such 
tremendous verbiage as confronts us in 
the 2nd reason advanced for striking off 
the statement, makes the present writer 
feel like retiring from the "firing line" 
to the "trenches." But when we observe 
that the heavy verbal artillery is not 
directly aimed at any particular point, 
and cannot but result in "scattering the 



shot," we regain courage enough to re- 
turn to a search for the place or places 
which might be "hit" in the plaintiff's 
statement, and see if such damage has 
been occasioned as will require this 
court to order the plaintiff to make re- 
pairs, or reinforcement. 

The first paragraph of the statement 
is a simple announcement to the effect 
that the defendant was bom artificially 
and exists as a corporation under the 
laws of the State of Pennsylvania. 

If that fact is not true, the defendant 
can deny the allegation; if it is true, 
the defendant need not answer. If all 
the information it wants is not contained 
in the statement, a more specific state- 
ment of facts can be. demanded. 

The second paragraph of the state- 
ment seems to us to be a clear statement 
of material fact and, if not denied, will 
have to be affirmatively proved as a part 
of the plaintiff's case. 

So we find in each succeeding para- 
graph the facts are so stated that they 
can be understood; and the kind of 
proof necessary to sustain them can 
readily be apprehended by defendant and 
met at the trial either with an admission 
or proof tending to deny. 

We have read the statement with care, 
and have examined it in the light of the 
defendant's typewritten argument, but 
we do not find enough support for the 
defendant's objections or reasons ad- 
vanced for striking off the statement, to 
warrant us in ordering the statement 
striken off. 

The section of the pleading Act which 
authorizes motions to strike from the 
record a pleading "is not intended to 
provide a new or exclusive remedy * * 
* it is simply a general enabling pro- 
vision to be read in connection with the 
rest of the Act" : Hermann vs. N. Penn. 
R. R. Co., 270 Pa., 556. 

When we read section 13 of the Act 
in conjunction with sections 20 and 21, 
after reading the whole Act, we arc im- 
pelled to the belief that section 21 re- 
lates almost entirely to those cases which 
require an affidavit of defense to prevent 
summary judgment. The case at bar is 
not such a case. 

It is our opinion that the motion to 
strike off plaintiff's statement should be 
refused. 
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If defendant is of the opinion that 
facts are not so clearly stated as will 
enable it to prepare evidence of refuta- 
tion, it will be allowed ten days from 
this date to file its demand for a more 
specific averment of facts. 

And now, January 15th, 1923, the de- 
fendant's motion to strike off the plain- 
tiff's statement is refused. 



Q. s. of 



Clearfield Co. 



Commonwealth v. Hayes 



Summary conviction — Petition for ap 
peal — Game laws — Deer — Possession — 
Custom — Award of Carcass — Intend- 
ment of the law — Article V, Section 14, 
of the Constitution — Act of 1876. 

"Where defendant had been adjudged gruilty 
before a justice of the peace of having: killed 
t-wo deer in one season and fined $100 and 
costs, his petition for an appeal to the Quar- 
ter Sessions Court was refused as it ap- 
peared that the first deer was shot by de- 
fendant after it had been wounded by and 
was being" held by another hunter who re- 
tained possession of it; that two days later 
defendant killed another deer, which was 
admitted. As there was a dispute as to 
whom the first deer belonged, defendant was 
acting at his peril when he proceeded to 
kill another deer. 

There is no existing custom recognized by 
the law that the person in possession of a 
deer at the time of its death is the one who 
killed it. In every case the question is one 
of fact to be decided on the facts of the in- 
dividual case. The policy of the law on 
deer hunting in Pennsylvania is to restrict 
killings. 

In re petition for allowance of appeal 
from summary conviction. Refused. 

John C. Arnold, District Attorney, for 
Commonwealth. 

Pentz & Pents, for defendant. 

Bell, P. J., January 4, 1923. — ^The de- 
fendant was arrested on complaint of 
Game Warden Davis, charged with hav- 
ing killed two male deer in one season. 
Hearing was had before Justice Chor- 
pening, who found the defendant guilty 
and fined him one hundred dollars and 
costs, whereupon he presented his peti- 
tion to the court asking the allowance of 
an appeal. The petition shows that the 



defendant admits killing a deer on De- 
cember 3rd, 1921, and also avers that he 
took part in the killing of a deer on 
December ist, 1921, as to which deed he 
avers that it had been previously fatally 
shot by Leo McKnight and was on the 
ground held there by McKnight when he 
shot it through the brain to stop its suf- 
fering; he further asserts that after the 
deer died and was in possession of Mc- 
Knight "a dispute arose between James 
Diana, one of the prosecuting witnesses, 
your petitioner and Leo McKnight as to 
who was to be credited with the killing 
of the deer, and it was decided by one 
John A. Keating, on the tmderstanding 
of all the parties present and by the cus- 
tom among the hunters in deer himting, 
that the person who has possession of 
the deer at the time of its death is the 
person to whom the deer belongs;*' he 
practically avers, though not in plain 
terms, that the deer was awarded to Leo 
McKnight, and also avers that relying 
on this decision and this custom of deer 
hunters he continued hunting and killed 
a deer on December 3rd, and he allies 
that the undisputed evidence in the case 
was to the above effect. The petition 
proceeds, wherefore the judgment of the 
said justice of the peace having been not 
in accordance with the intent and mean- 
ing of the Act of Assembly approved 
July 9th, 1919, P. L. 823, your petitioner 
prays your honorable court to grant your 
petitioner an appeal from the judgment 
rendered by the said justice of the 
peace." 

There is no charge of corruption or 
partiality, but the petition indirectly sug- 
gests that the justice held, that upon this 
state of facts the defendant was guilty, 
and, were such the case, it might present 
a doubtful legal question. The tran- 
script of the justice, filed in answer to 
the rule, tells a different story. The 
official record of the justice shows a 
memoranda of the evidence of each wit- 
ness, from which it appears that there 
was a dispute over this deer which was 
claimed by Diana, Hayes and McKnight, 
as averred in the petition, though the 
notes of evidence show that Hayes then 
denied claiming the deer. Six witnesses, 
including Leo McKnight, testify that 
Hayes claimed the deer. Four witnesses 
swore that the deer was awarded by 
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Keating to Hayes ; one witness swears it 
was awarded to Hayes atid McKnight; 
five witnesses, including Keating, swore 
it was awarded to McKnight, and one 
other witness, Reasinger, swears that 
Keating told him he awarded it to 
Hayes. It thus definitely appears that 
there was a basic dispute on a question 
of fact, namely, to whom was the deer 
awarded at the time of the killing. On 
this question the justice had to pass; he 
had the witnesses before him while the 
matter was of recent occurrence, and 
the justice is himself an experienced 
hunter, eminently qualified to ascertain 
the true facts. The alleged "custom of 
hunters" must have become a custom 
very recently since the writer was hunt- 
ing, as it is not the old rule of the woods 
but absolutely inconsistent with the old 
code. Whatever might be the ruling of 
the justice on the legal question indicat- 
ed by the petitioner, which is not stated 
at all in the record and only inferentially 
in the petition, the evidence was amply 
sufficient to sustain the finding of the 
justice. 

The conditions which must exist to 
justify the granting of an appeal in case 
of summary ' conviction are definitely 
established. True an appeal lies in the 
discretion of the court, but this is a 
judicial discretion, the limitations of 
which have been stated for our guidance 
by the Superior Court in Thompson vs. 
Preston, 5 Penna. Superior Court, 154: 
^'Ordinarily an appeal should not be per- 
mitted, if the party desiring it has had 
an opportunity to fully and fairly pre- 
sent his case before the magistrate, un- 
less a doubtful legal question is involved, 
or there is something to indicate oppres- 
sion, corruption or disregard of law on 
the part of the magistrate, or after dis- 
covered evidence which would justify a 
new trial, under the well known rules 
relating to new trials for that cause. 
Xeilher Article V, Section 14, of the 
Constitution, nor the Act of 1876 which 
was passed to carry it into effect, con- 
templates that an appeal shall be allowed 
merelv because the party desiring it is 
dissatisfied with the result of the trial 
before the magistrate, as is the case with 
most defeated litieants, and cheers him- 
self with hopes of better success in the 
next encounter." This was repeated in' 



Commonwealth vs. Hendley, 7 Superior 
Court, 356, and in Commonwealth vs. 
Spotts, 45 Penna. Superior Court, 100. 
That the wording of the constitutional 
provision was designed to restrict ap- 
peals in these cases appears in McGuire 
vs. Shenandoah, 109 Pa., 613, and in 
various subsequent decisions of the Su- 
preme Court. 

The matter came before this court at 
various times in the past and to the 
knowledge of the writer this court ha> 
for at least thirty years steadfastly ad- 
hererl to the rule of Thompson vs. Pres- 
ton, supra. The position was stated by 
Judge Smith in Commonwealth, to use, 
vs. Stoltz, Xo. 202 December Term, 
1905, as follows: "The cause shown 
must be violative of some legal princi- 
ple, some misconduct , or appression 
which would appeal to the court to 
grant a further and fairer hearing." If 
this case stood purely on a definite legal 
question and it appeared probable that 
the judgment of the justice was violative 
of a legal principle, the appeal should be 
allowed, but as the case stands, even if 
an}- legal question were decided favor- 
ably to the defendant, the court would 
be then obliged to pass upon disputed 
tacts, the evidence concerning which 
has been fully heard by a competent 
tribunal, and we see no reason why we 
should depart from the salutary practice 
long established in this court conform- 
ing to the direction of the Supreme and 
Superior Courts. 

Tt is not necessary that we should de- 
cide the precise legal question which the 
defendant seeks to raise, but we have 
been asked by hunters to indicate the law 
on certain points, as a matter of public 
information. And we therefore say. as 
an academic statement of law, that a 
hunter who takes part in the shootin^cr 
of a deer under such a state of facts 
that he claims the deer which is award- 
ed by some person agreed upon, to an- 
other ; where he proceeds to kill another 
deer is acting at his peril, as he is not 
protected by the award of the first deer 
to another nor is there any existing cus- 
tom recognized by the law th^t the per^ 
son in possession of the deer at the time 
of its death is the one who killed it* In 
every case the quesHon is one of fact 
to be decided on the. facts 6f theindivi- 
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ifual caNC, and it is to he incidentally 
noted that the policy of the law on ihV 
sul)ject i> to restrict killings. Precisely 
what ini^ht he the result and how many 
persons would he held to have kilk-d a 
«leer where the animal ran in front of 
<ome hullet in a general fusilade remains 
yet to he determined and is not material 
now. 

Xow, January 4th, 19J3, rule to show 
rau>e why appeal should not he allowed 
i^ discharged at the co^t ef the peti- 
tioners. 



C. p. of 



Wasliinj^ton Co. 



Commonwealth ex rel. Matulek 
V. Abbott 



th«^ I)i« liininary waiiant. l>ut not from tlir 
custody K'sultin^i 1 rorn tlu^ warrant ot extra- 
dition. 

Si'C-ion 1 of the Act ol May iN, 1V7S, P. I^. 
1:^7, which undritakch to limit the couit's in- 
<!Uiiy, upon writs of habeas corpus, to the 
«iuo.«tion ol identity, has apparently by eoni- 
, nion consent, Ixen treated as unconstitu- 
tional by our app( Hale courts. 

The issuance ol" th(^ extradition warrant 
I its<'lf is prima facie 4»vidence that the pris- 
! on«'r, if jdrntili* <| as tiie defendant naineci 
tln^iein, is a fuuitiw fioni justice. 

\Vh«'r«'. w itli nf(n nee to tlie (iinstion as 
lo wh(lh<i- tho prisoner- is a fui^ilive fioni 
I justie*'. t \ id» lue of an alibi is offei«'d, tlK-ic- 
I by lesullin.L,- in an issur of fact, that fad can 
1 only !)•• d('t( imiiK-d by ihr courts of th*- d«'- 
I niandinju- state. 

\\ rjt (»f lui^'rus corpus to he released 
from the custody of the warden of the 
jail and of liie sheriff of \\ ashinj^^ton 
Co.. Pa., resiiltini^^ from an extradition 
uaiiani secured !)}• the stale of West 
X'ir.^inia. Prisnner remanded. 



Halciis K'orf^us- -Article //', Sec. 3, of \ 

Federal ( 'onsfifutiofi -Sec. ^^jyS of Re- , 

7'ised Statutes of Cout/ress Act of Ma\\ 

I 
J I, iXj<\ Prrliniinary arrest. ' 

The arrest of a fusritive from justice upon 
;l warrant securcMl from a maj4istrat(\ is in 
no sense a l)ait ol the extradition proceed- 
insT proper, authorized by Article IV, Section 
2, of the Tederal Constitution and tlu* Act 
of Congress j)assed i>ursuant thereto. Thv 
aiithofity for such' preliminaiy aii-est is 
fr)iind in the common law of our state. 

The source of the li^'^ht to make such p»< - 
linninaiy arrest beinp: intra-state, it follows 
that oui- legislature may rei^ulat<* and limit 
it in any manner it may see tit, or nuiy, if it 
.HO (lt*.Mires, wholl>* abro?<al( it. 

The ri^ht of a <leniandin«^ stale to inbr- 
*^tat<' < xtradition is iicated by the l-'eihral 
i Constitution, and it tluMefore follows that 
our .slate lei*-islatui e, although it may rcj^u- 
late the r)roc(Hlure for the enfoic«'mcnt of 
Huch ri^lit, in .so far as not inconsistent with 
the Federal Constitution, it cannot in an> 
manner limit or revoke this ri«ht. 

The purpose of the piovision of Section •') 
of tliP Act of May 1M,.1S7S, P. L. 187. as 
; I mended by the Act of 1S7;). }\ I<. !•:», to the 
«»fft c't that a prisoner arrested on a prelim- 
inary Avarrant shall n<4 be hehl foi- a longer 
fM'ritid than ninety <lays, is lo prevtnt th*- 
wilful and rei)ressive r.estraint of one's lib- 
♦M-ty, and it does not have application where 
there has been una\oldable 4ielay. as wlieie 
the securement of the exli adit Ion warrant 
tias been oppos(v| by the prisom r, 

A person bold on a preliminary warrant 
ii waiting the arrival of an extradition wai- 
iant, even wh<»n entitled thereto, must se< k 
liis releaso by writ of habeas corpus. 

Where a prisoner has failed to secure ]\\s 
rJi8Chai*fire before the arrival of the extradi- 
tion warrant, his application to be releas<'d 
tlieroafter Is too late. The couit could then 
i-<^lease him from the custody i-esultin^i: from 



AcheSini c" Crnmrine, and wilh them, 
i^'uiries J. Sdn'rk ;md /(^Im P. (Gardner, 
for relalor. 

Isaac If. InJifiii, and wilh him, W'il- 
'iar-' S. lil/kifi, J. />. Ilandlun and /. /. 
(^oimijf, for re>j>ondents. 

CummiiiN. )., h'elu-iiary 5th. 192,^ - 
The relator. Mike Matulek. was. on the 
<ixl!i day of Sei)lem]>er. H)J2, arrested 
on a wrurant isme<| hy a mai^i.slrate and 
committed to the county jail of this 
county a> a fui^itive from justice, where 
IK' has siiPH- heen conhne<l. Suhse- 
o'.U'iith- a v^ arrant for tlie extradition of 
Tie rek'itor, issued hy the ij^overnor of 
reniisyhania. at the recjue^t of the i.,^ov- 
eiuor of \\ e>t \'iri;inia, was. on the 
ninth da\' of f H'cemher. H)22, (more 
llian ninet\ fu'l days after the relator's 
conuuitment 1 lod;^'ed with the sju'ritt of 
tliis county, \\hereuj)on the relator. 
havini,^ heen hi'ou^ht hefore this coiu't. 
.".L:reeal)le lo tlie j)ro\!si()u< of the Act of 
\|ay 24, 1878 (P. L. i,:^7), petitioned 
tor and cau.sed to he issued a writ of 
hahcas r or pus, and after hearintj" thereon 
ha' I, it is now claimed hy the relator that 
he -should he dischar<,nMl from custody 
f(»r the three following: reasons. First - - 
l>ecause the warrant of extradition was 
not received hy the sheriff witinn ninety 
(lavs (exclusive of the day of arrest "i 
after the conunitment of the relator; 
Second that there was uot sutTicient 
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proiii llial the relator was the same i)er- 
M>n a> named in the requisition, and 
Third — that under the evidence, it had 
not been established that the relator was 
a fu^dtive from the justice of the state 
of W est Vir^dnia. The la.st two reasons 
involve (iue.stions of fact to be found 
from the evidence, and the hrst the fun- 
damental law of interstate extradition, 
re(]uirin^ a review of the constitutional 
j)rovisions, Acts of Con^nwss and Act^ 
of Assembly relatint< thereto. 

It is provided by our Federal Consti- 
tution (Art. 4, Sec. II. see Furd. 13th 
ICd. \'oI. I, p. 63) that: "A person 
chari^^ed in any state with treason, fel- 
onw or other crime, who shall flee from 
justice, and be found in another state, 
shall, on demand of the executive au- 
tlu»rity of the state from which he tied, 
be delivered up. to be removed to the 
^tate havint,^ jurisdiction of the crime." 
Pursuant to this constitutional provi- 
sion. Congress, by Sec. 527CS of the Re- 
vised vStatutes", enacted that : "Whenever 
the executive authority of any state * 

* * demands any person as a fugitive 
from justice, of the executive authority 
of any slate * * * ^^^ which such 
person has tied, and i)roduces a copy of 
an indictment found, or an affidavit, * 
^ * charjxinc^ the person demanded 
with having*; comnu'tted treason, felony 
or other crime, certified as authentic by 
the iLTovernor * * * ^f \\^q state * 

* * from whence the person so 
charj^a^l has lied, it shall be the duty of 
the executive auth(>rity of the state * 

* * to which such person has fled to 
cau.se him to be arrested * * * and to 
delivered to such a*,aMit (of the demand- 
inir state) when he shall appear." 

Our state le^^islature, bv Act of May 
J4, 1878, (P. L. T37) entitled, '^\n Act 
to rej^ulate proceedings under requisi- 
tions upon the sx<^)vernor of this com- 
monwealth for the apprehension of fu- 
iritives from justice," as amended by the 
Act of June 4, iS;^) (P. L. 9$). under- 
tof^k to re^'ulate the procedure in inter- 
state extradition proceedings had in this 
state. Section T of this act makes it the 
dutv of the j^overnor, upon requisition 
made upon him by the j^^ovemor of an- 
(»ther state for the arrest of a fugitive 
from justice (accompanied with a cer- 
tifie«l copy of the indictment or informa- 



tion from the authority of such other 
state, charging such person with any 
crime in such state), to issue to the pro- 
per sjieriff an extradition warrant for 
the arrest of such fugitive. The second 
section provides for at least a hearing, 
and in addition affords the prisoner an 
opportunity to contest his extradition by 
writ of habeas corpus. The third and 
fourth sections of the act prohibit the 
taking of a prisoner from the state with- 
out requisition and hearing; and the 
fifth section, as amended, provides: 
"That nothing in this act shall be con- 
strued tf) prevent the sheriff of any 
county, or chief of police of any city, or 
other person, to cause the arrest of any 
person or persons, upon information of 
the offense or crime committed in an- 
other state, and that a warrant has there 
been issued for the arrest of the said 
party or parties, or has there been in- 
dicted : Provided, The officers of any 
town, city or county, or authorities of 
such other state or territory, shall pro- 
cure a requisition and have the same 
presented to the governor of this com- 
monwealth, within ninety days after the 
arrest shall have been made; and the 
prisoner or prisoners upon being ar- 
reste<l or detained shall be brought be- 
fore a court or judge, in the manner and 
for the purpose provided in the second 
section of this act : Provided, Such per- 
son shall not be committed or held to 
bail for a longer period than ninety days 
exclusive of the day of arrest, at the ex- 
piration of which time, if the sheriff has 
not received the requisition or warrant 
from the governor of this common- 
wealth, then the person or persons so 
arrested and detained shall be dis- 
charged from custody." 

It is now claimed on behalf of the re- 
lator, that, having been committed and 
held for -a longer period than ninety 
days (exclusive of the day of his ar- 
rest) before a warrant of extradition 
had been lodged with the sheriff or jail 
warden, he is now entitled, under Sec- 
tion 5 of this act, to be released from 
custody, notwithstanding the fact that, 
at the time of petitioning for his re- 
lease, the governor's warrant had later 
arrived and was then in the hands of the 
sheriff. The fifth section of this act 
must not only be construed in conjunc- 
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lion with the entire act, but the act it- 
>elt must likewise be considered as a 
l>art of our entire system governing in- 
terstate extradition. 

It is first of all important to observe 
that the arrest of a fugitive from justice 
upon a warrant secured from a magis- 
trate, prior to the securement of a war- 
rant of extradition, is in no sense a part 
of the extradition proceeding proper, 
authorized by Article 4, Section 2, of 
the Federal Constitution, and the Act of 
Congress passed pursuant thereto. The 
authority for such preliminary or provi- 
sional arrest is found in the common law 
of this state (Com. ex. rel. Hav v. 
Rhodes, 8 D. R. 732 ; Com. v. Wilson, i 
F^hila. 80; Corpus Juris, Vol. 25, p. 2()0, 
Sec. 19^, and is only recognized and to 
some extent regulated and limited by 
Section 5 of the Act of May 24, 1878, as 
amended. The source of the right to 
make such preliminary or provisional 
arrest l)eing intrastate, it follows that 
our state legislature may regulate and 
limit it in any manner it may see tit, or 
may. if it so desires, wholly al)rogate it. 
The right, however, of a demanding 
•>tate to interstate extradition is created 
by the Federal Constitution, and it 
therefore as clearly follows that our 
--tate legislature, although it may regu- 
late the procedure for the enforcement 
of such right, in so far as not inconsis- 
tent with the Federal Constitution and 
\cts of Congress, it cannot in any man- 
ner limit or revoke this right. The con- 
stitutional provision in question does not 
even contemplate an arrest before the 
procurement of the warrant of extradi- 
tion, but expressly provides for an ar- 
rest following the procurement of such 
warrant. And this is likewise in a sense 
true of the Act of May 24, 1878, which 
refers to the right to such common law 
preliminary or cautionary arrest, appar- 
ently in the main to prevent a revoca- 
tion of such right by implication. To 
i-»f>ld that the warrant of extradition is- 
sued by the governor was nullified be- 
fore it reached our sheriflF would most 
certainly be giving to this act of assem- 
bly a' construction which would render it 
unconstitutional. When the period of 
ninety days had elapsed, the relator 
might be. under some circumstances, en- 
titled to be "released from custodv re- 



sulting from such preliminary warrant 
of arrest, under the Act of May 24, 
1878, but it docs not follow that he 
would be entitled to be released from a 
custody then likewise resulting from an 
extradition warrant at that time also in 
the hands of the sheriff. It often hap- 
pens that a prisoner, as in this case, may 
be held by virtue of several warrants 
lodged with the jailer or officer in whose 
custody he may at the time be. Even 
had the relator been actually released 
when the extradition warrant arrived, 
clearly there would have been nothing 
to have prevented the sheriff from ap- 
prehending him, and it would have been 
his duty so to do. 

Apart from the constitutional question 
involved, we do not believe that this 
proviso clause in Section 5 of the act 
should be construed in the manner con- 
tended for by counsel for the relator, 
even as respects a custody resulting 
solely from the preliminary or caution- 
ary arrest. While there is no direct au- 
thority on the subject, an almost analo- 
gous situation arises under Section 64 of 
the Criminal Procedure Act of March 
.U, kSoo (P. Tv. 427^ which act, in 
terms that are unmistakably mandatory, 
requires a prisoner to be released after 
the first term, if not tried, upon bail, 
^^d after the second term to be dis- 
charged. This section of the Criminal 
Procedure Act is referred to by Mr. 
Justice Simpson in Com. v. Zee, 262 Pa. 
25 T, at p. 256, as a habeas corpus act. 
Yet notwithstanding the mandatory lan- 
guage used in this act, it has been uni- 
formly held that its purpose was merely 
to prevent the wilful and repressive re- 
straint of one's liberty, and that it did 
not include cases where there had been 
unavoidable delay: Com. v. Pulte, 14 
Phila. 308, at p. 399; Com. v. Zee, 262 
Pa. 2.S1, at p. 2t;6; Com. v. Allegheny 
Co., Sheriff, 16 *S. & R. 305 ; Com. vs. 
Clark, 29 Pa., 129, at p. 135;; Com. vs. 
Jailer of Allegheny Co., 7 Watts (Pa.) 
366; Com. vs. Daniele et al, 2 Wash. 
Co. Rep. 217. 

A somewhat analogous situation may 
arise under our Practice Act of May 14, 
1915, P. L. 485, Sec. 12, which requires 
a defendant to file an affidavit of de- 
fense within fifteen days after service 
upon him of plaintiff's statement, upon 
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failure to tile which plaintiff is entitled the extracntion warrant, is ik3\v too late, 
to judgment by default. Jt is too late, <»r, perhai)s, it might be more C(»rrect to 
however, notwithstanding this legisla- ^ay thai while entitled to be discharged 
tion, to enter judgment for default af- fro-n the cu>tody resulting from the 
ter an aflidavit of defense has been ac- couiniMn law [)reliminary warrant, he is 
tually filed, although hied long after the not. iiouever. entitled to be releasetl 
ex[>iiation of the lifteen-day j)eriod : from the custody resulting from the ex- 
Fuel Cit\' Mfg. Co. V. \\'ayne>l)urg Iradiii' n wanant under which he \va> 
l*roduct> Corp., 2O8 Pa. 441. vSee also 'TtuiMit before this court. 
l*ordeiUown I^anking Co. v. Restc-iii, Ji.[\ Thai brings us to a consideration of 
Pa. 33; Ciillesi)ie w v'^mith, i,^ Pa. O5 ; ' the uvo c|ue>tions of fact involved. 
l*arndollar v. I'ogarly, -'03 Pa. O17, al i 'i "-!. the relator claims that sufficient 
p. 621. In ih.e last cited ca'^e. at p. Oji. v\idenrr has not ))een produced from 
it is said, in reference to similar re- 1 l-i li it may be found that he is the 
(|uirement> : "they are mandatoi\ ()id\ to ' >ai:ie person name<l m the extradition 
the extent of t^ivini^ the plaintiff the * warrant. 'Die le-timony of William S. 
* * right to act after the claimant is 1 Willxin, Ksr;., district attorney of P>rooke 
in default ; and, if he faiK to act dining County, West \ irginia, as to the iden- 
the continuance (»f sticli defanll, he is bv til\' o*^* the relator and the Mike Matu- 
liis ^ilence, inviting the claimant to act. | '.•\ mentioned in the extradition war- 
\\ hen the latter does act under such in- ' rant, w as secondary evidence, beintf 
\itation, it is then too late to say he hadlclearb hear.-ay, an<l f<;r that reason the 
no riglit to act and that what he did motion (.f counsel for the relator mu-^t 
must * * * I,,, treated as in- j prevail and this evidence be treated a< 
calid." In Gillespie v. Smith, a'//- | stricken fr«»m the record. The testimony 
/ra. the Supreme Court remarks of llarry l\ Gilg, as to identity, \va< 
that where the party entitled ''doesj '^.e\M-e incompetent for the same rea- 
not enforce his ri^^ht at the hr.st I son. The relator, however, in his peti- 
moment, (it ) sliow < tliat he has not ^uf- lion for his writ, alleges that he "is in- 
fered bv delay, and the signing of iudg- j formt-d * * * ^^d avers that he, 
ment is not imposed as a penally." The 'oi^ether with a large number of other 
sherilT and jail warden are both but j p^-r-ons. jias been indicted in the Circuit 
ministerial officers and neither would! 'onrt of l^rooke County, charged with 
iia\e had authority to discharge the re- ! the murder of H. IT. Duvall, Sheriff of 
lato]- witliout an order of court: In re|l'>rooke County, ♦ * * (,|^ J^Jy i-, 
]*onotil(», 18 T). R. 64. Such order wast i()j_>." ViV tiie certified copy of the in- 
apparently (itemed to be necessary, asjdidmen.i aecom]>anying the extradition 
\vould appear U'um iliu decrees entered, j \' arrant, it appear^ that one and f*n]\ 
in Com. e\ rel. \\:\v \. Rho'les, 8 1). I*, ion- Mike Matulek was therein indicte<k 
7^_\ and Com. e\. rel. v^chneider v. I 'liarg<d with this offense. The witne<s. 
Chess. _>T n. I\. 5-',^. Tt mii^ht very w ell j Mf'ed Myers, testirie<l that he appeared 
happen, as it fjeonently does ( e. g. in ; I'lfoi*' tite irrand jm*v of Brooke Coun- 
Tha>\'s case, 46 Pa. C. C. J-0 that the !>'. West X'irginia. which found said in- 
granlimi- of [hv warrant b\- the governo!" diciment, an^l testified against one ^like 
ma}' l>e oppo^^-d bv the [)risoner himself, 1 Mat'ilek. and that the Mike Matulek 
re-nltin-^ in more than ninet\' davs de- agai?'st whom he there testified was the 
lav. and vet in such case it could hardiv relator. The last witness being a --elf- 
bc eonf<'n(led that the prisoiier would br confrs<cMl a'X^oniplice, his testimony 
enh'lled to be released from custody re j mn t be looked mxn with suspicion, but 
-nlliu;: from such preliminai-y warrant, lalcen in conjnncti(>n with the other war- 
Tbit v.Tat authority wouM the iailer i-an'ecl inferences, we have conclucled 
bave to pass upon such (luestions of that there is sufficient evidence in the 
fa'4 ? Clearly n person held on such a cas.- to iustifv the conclusion that the 
warrant. e\ en when entitled thereto, relator and the Mike Matulek name<! 
mu^t seek ])'}< release by writ of habeas ^n the cNtra.dition are one and the same 
rrrp^fs Tlie relator haxiuL'' failed to sc- 1 p-i-^oTi. 
CUV'' h\< disf^har'^e before the arrival of. The remaining question to be disposed 
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of IS, whether the relator is a fugitive 
from the justice of the state of West 
Virginia. Section 4 of our Act of May 
24, 1878, undertakes to limit the court*s 
inquiry, upon writs of habeas corpus, to 
the question of identity. Our state con- 
stitution, however, provides that "the 
privilege of tlie writ of habeas corpus 
shall not be suspended imless when, in 
cases of rebellion or invasion, the public 
safely may require it," Art. i, Sec. 14, 
of constitution; and apparently by com- 
mon consent this provision in our act is 
treated as unconstitutional: Com. v. 
Supt. Co. Prison, 220 Pa. 401 ; Com. v. 
' :ooke, 55 Pa. S. C 438. And see Rob- 
erts V. Reilly, 116 U. S. 94. The pro- 
duction of an extradition warrant, in the 
first instance, raises a presumption thkt 
the relator is a fugitive from justice; 
Munsey v. Clough, 196 U. S. 364; Com. 
v. Supt. Co. Prison, 220 Pa. 401 ; Hyatt 
v. People ex rel. Corkran, 188 U. S. 
691; Ex parte Reggel, 114 U. S. 642; 
but this presumption is a rebuttable pre- 
sumption and may be overcome by the 
relator by competent evidence: Com. v. 
Supt. Co. Prison, 220 Pa. 405 ; Illinois v. 
Pease, 207 U. S. 100; Com. v. Cooke, 55 
Pa. S. C. 428; Com. ex rel. Goloversic 
V. Abbott, Warden, 2 Wash. Co. Rep. 
215. 

In the hearing in this case some of the 
witnesses produced by the demanding 
state, testified that the indictment sup- 
porting the extradition warrant was se- 
cured before the grand jury of Brooke 
County, West Virginia, by the produc- 
tion of hearsay testimony, recitals by de- 
tectives of alleged information they 
claim to have collected, and by the read- 
ing before said grand jury of extracts 
from testimony of different witnesses 
given in another proceeding. This court, 
unfortunately for the relator, has no 
right to pass upon the validity of an in- 
dictment found in West Virginia. In 
addition to the presumption arising from 
the extradition warrant, the demanding 
state also produced a witness by the 
name of William A. White, who testified 
that the relator was with the armed 
marcher*! on their way to the Clifton- 
ville mine, where Sheriff Duvall was 
killed ; that he was armed and was seen 
with the marchers at the foot of the 
Cliftonville hill, at^ the other side of 



which the fight occurred. It must be 
observed that the witness White is not a 
self-confessed accomplice, he claiming 
that he was forced into the march 
against his will, and that he left it be- 
fore the fight. This testimony is corrob- 
orated by the testimony of the witness 
Myers, to some extent, although this last 
mentioned witness, being a self-con- 
fessed accomplice, his testimony stand- 
ing alone would be of little value. It is 
a reasonable presumption that the re- 
lator, having joined with other armed 
men and marched away together to ac- 
complish a common purpose, that he 
stayed with and was one of that body of 
marching men until that purpose was ac- 
complished. We therefore conclude that 
the demanding state has, by prima facie 
proof, shown that the relator is a fugi- 
tive from the justice of the state of 
West Virginia. The evidence offered 
by the relator to overcome this prima 
facie proof, consisted of the testimony 
of the relator's wife, to the effect that 
her husband arrived home before, and 
there remained imtil after, the alleged 
crime was committed. This testimony 
would tend to establish an alibi, which 
issue, however, this court has no juris- 
diction to pass upon: Hyatt v. Corkran, 
188 U. S. 715; Munsey v. Clough, 196 
U. S. 375. We therefore find, as a mat- 
ter of law, that it is the duty of the 
court to remand the relator to the cus- 
tody of the sheriff of Washington Coun- 
ty, in order that he may execute the ex- 
tradition warrant in his hands. 

And now, to-wit, February 5th, 1923, 
this case came on to be heard and was 
argued, whereupon, upon consideration 
thereof and for the reasons set forth in 
the foregoing adjudication, it is ordered, 
adjudged and decreed that the said re- 
lator, Mike Matulek, be and he is hereby 
remanded to the custody of Otto Luel- 
len, high sheriff of the County of 
Washington, Pennsylvania, to be by him 
retained for a period of fifteen full days 
from the date hereof (exclusive of this 
date), and if, during said period of time, 
no appeal be taken herefrom and per- 
fected so as to become a supersedeas 
tereto, then to be delivered by him into 
the custody of George L. Caldwell, ag- 
ent of the demanding state, /• order that 
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he, the said Mike Matulek, may be con- 
veyed back to the state of West Virginia 
from which he fled. 



c. p. of 



York Co. 



Motors Mortgage Corporation 
V. Wolf 



Conditional sale of automobile, posses- 
sion retaind by vendor — Replevin — Bind- 
ing instructions for defendant. 

Where the owner has so acted with refer- 
ence to his property as to invest anothei* with 
such evidence of ownership or apparent au- 
thority to deal with and dispose of it, as is 
calculated to mislead and does mistead a 
good faith purchaser for -^alue, the doctrine 
of estoppel applies and declares that the ap- 
parent title or authority, for the existence of 
which the actual owner was responsible, 
shall be regarded as the real title or author- 
ity, at least so far as the persons acting on 
the apparent title or authority and parting 
with value are concerned. 

Where in the sale of personal property, the 
possession does not follow and acconiimny 
the transfer, it is a fraud in law. without re- 
gard to the Intent of the parties, and Is a 
question for the court, and not for the jury. 

Where an automobile dealer applied to a 
corporation to advance him money for the 
payment of automobiles which then were in 
transit by Tail to him, and were payable when 
received by him, and the corporation pur- 
chased from the dealer the automobifles and 
paid for them before they had been received 
by the deajleo*. and immediately leased them 
to him. and he subsequently received the au- 
tomobiles from the railroad company, and 
took them to, and displayed them in his place 
of business, and sold one of them to an In- 
nocent purchaser, who In turn sold It to an- 
other innocent party: Held, In an action In 
replevin by the corporation against the last 
mentioned purchaser, that binding instruc- 
tions for the defendant were properly given 
at Uie trial. 

Sur motion for new trial in The Mo- 
tors Mortgage Corporation v. Curtis A. 
Wolf, Replevin No. 128, October Term. 
IQ2I, in the Court of Common Pleas of 
York County, Pa. Motion refused. 

A. W. Herrmann, F. Brewster Wick- 
ersham and Wilbur F. Galbraith, for 
plaintiff. 

S. D. Wareheim and James G. Gless- 
ner, for defendant. 

Ross. J., February 26th, 1923. — The 
plaintiff claims to be the owner of a cer- 
tain **Moon" automobile, which it chims 
to have lx>qght from a certain Samuel L. 



Harris, of Harrisburg. It also claims 
that, immediately after purchasing the 
said automobile from the said Samuel L. 
Harris, it leased the automobile to him 
and left it in his possession. The said 
Samuel L. Harris, for some time after- 
ward, kept the said antomobile on the 
floor of his place of business, in the City 
of Harrisburg, Pa., where he was trading 
and doing business as an automobile 
agent in the name of "The Harris Motor 
C^r Company." 

After the said Harris, or the said 
Harris Motor Car Company, had gone 
into bankruptcy, the plaii^tiff tried to re- 
cover the said automobile, and finding it 
in the possession of the defendant, is- 
sued a writ of replevin. The defendant, 
claiming ownership of the car, filed his 
counter bond and retained possession of 
the car. 

At the trial, the following uncontra- 
dicted facts were developed from the tes- 
timony: Samuel L. Harris was doing 
business in the City of Harrisburg, Pa., 
under the name of the Harris Motor Car 
Company, prior to and after August 4th, 
1921. His business under that name was 
dealing in automobiles. He was the 
authorized agent, for eastern Pennsyl- 
vania, for the "Moon automobile car." 
In that business and as that agent, there 
was shipped to him by rail, from the fac- 
tory of tiie Moon Motor Car Company, 
at St. Louis, Missouri, three certain 
Moon automobiles. While those auto- 
mobiles were in transit between St. 
Louis, Missouri, and Harrisburg, Penn- 
sylvania, said Samuel L. Harris appeared 
at the place of business of the plaintiff 
corporation, in the City of Pittsburgh, 
Pennsylvania, on August 4th, iQ2i, and 
there met a certain C. A. Smythe, who 
was acting as "credit manager" for the 
plaintiff company. Harris was known 
by Smythe as "operating as the Harris 
Motor Car Company, of Harrisbui^. 
Pa." On that 4th of August, 1921. the 
said Samuel L. Harris showed an in- 
voice representing the shipment of three 
Moon cars from the Moon Motor Car 
Company, of St. Louis, Missouri, and 
he stated that those cars were in transit 
and he wanted the said C. A. Smythe to 
finance him on those cars. He presented 
to said Smythe a bill of sale transferring 
the title of the cars from himself to the 
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plaintiff. Smythe approved the bill of 
sale and examined the invoice. Smythe 
then took from Harris a lease covering 
three Moon cars, which he, Harris, held 
for the plaintiff as bailee, after trans- 
ferring title to the plaintiff corporation. 
One of the three Moon cars so manipu- 
lated was the car ivolved in the present 
suit. These three cars arrived at Har- 
risburg, consigned to Harris, with bill of 
lading and draft attached. Upon the ar- 
rival, the said Samuel L. Harris received 
the bill of lading from a Harrisburg 
banking concern after he had paid the 
draft, whereupon the railroad carrier de- 
livered them to Harris, who took them 
into his custody and possession, and im- 
mediately placed the Moon car involved 
in this suit on the floor of his sales-room, 
or place of business, in Harrisburg. 
There, so far as the evidence reveals, it 
remained on display until about the time, 
or shortly before the time, the Harris 
Motor Car Company went into bank- 
ruptcy, and Harris himself became a 
fugitive. His whereabouts was not 
known at the time of the trial and his in- 
debtedness to the plaintiff corporation re- 
mains unpaid. The Moon car in ques- 
tion was found in the possession of the 
defendant, in the City of York, Pa., and 
replevined. The uncontradicted evi- 
dence shows that the defendant bought 
the car from the "Finance and Guarant}' 
Company of Baltimore." The evidence 
shows, without contradiction or denial, 
that the "Finance and Guaranty Com- 
pany of Baltimore" bought the car from 
Harris, at his place of business, in Har- 
risburg, Pa. At the time of said pur- 
chase and sale, Harris, in response to 
the inquiry "if there was a lien of any 
kind agaist the particular car," answered 
that "there was not." He, Harris, "then 
or the next week," had the invoice for 
this partiailar car made, and the car was 
delivered to Wolf, who leased and after- 
wards bought it from the said Finance 
and Guaranty Company of Baltimore, 
and paid for it. 

There was no direct or material evi- 
dence of any fraudulent act or knowl- 
edge on the part of either the Finance 
and Guaranty Company, or of the de- 
fendant in the transaction, and under the 
evidence as it stood upon the record at 
the close of the testimony, it seems to 



have been the duty of the trial judge, on 
the motion made for binding instruc- 
tions, to treat the question in controversy 
as a question of law for the court, and 
not a question of fact for the jury to de- 
cide. The jury was accordingly in- 
structed to render a verdict for the de- 
fendant. 

A careful review of the evidence and 
the law convinces this court that the ver- 
dict was properly rendered, under the 
instructions of the trial judge. 

There can be no doubt that, under all 
the circumstances, the transaction on the 
part of the plaintiff and Samuel L. Har- 
ris was a fraud as against creditors of 
Harris, or the Harris Motor Car Com- 
pany, of Harrisburg, because the posses- 
sion of the property sold did not accom- 
pany the transfer and was therefore a 
fraud in law, without regard to the in- 
tent of the parties. That doctrine has 
been so long settled that it would not be 
necessary for further discussion had not 
the learned counsel for the plaintiff ad- 
vaced the theory that the courts are be- 
coming more elastic in the construction 
of those well settled principles which 
have so long controlled the good faith 
and honesty of trade. We believe he is 
mistaken in his conception of modern 
practices. 

"An unconditional sale, where the pos- 
session does not accompany and follow 
the deed, is, with respect to creditors, * 
* * a fraud, and should be determined 
by the court" : Clow v. Woods, 5 S. & R., 
273. (Mr. Justice Duncan, in his opin- 
ion, on page 287). "Where the motive 
of sale is merely security to the vendee, 
and the owner is permitted to retain all 
the visible marks of ownership, for no 
other reason than the convenience of the 
parties, the contract will be void, al- 
though the reasons for the arrangement 
be inserted, and the possession be con- 
sistent with the deed. The law will not. 
and ought not, to permit the owner of 
personal property to create an interest in 
another, either by mortgage or absolute 
sale, and still to continue to be the abso- 
lute owner; and where the creating of 
such an interest is the sole object, the 
conveyance will be fraudulent, whether 
it contain a stipulation for retention of 
possession, or not; for to indulge the 
motion which led to the arrangement 
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would be against true policy" : Clow v. 
Woods, 5 S. & R., 273: (Mr. Justice 
Gibson in his opinion, pages 279 and 
280). 

This rule is recognized and followed, 
so far as I can discover, by the appellate 
courts of this state, invariably, to the 
present time. Our Superior Court has 
said, in the case of Weller v. Meeder, 2 
Pa. Sup. 488, "The retention of posses- 
sion of personal chattels is a fraud in law 
where the subject of the transfer is ca- 
pable of delivery, and no honest, fair 
reason can be assigned for the vendor 
not giving, and the vendee not taking 
possession" : See also, Wickham v. Ber- 
wick, 47 Pa. Sup. 176; Bowersox v. 
Weigle & Myers, yy Pa. Sup. 367. 

In the case of Kline, Brown & Co. v. 
Henry, 40 Pa. 352, it was decided that, 
"Where in a sale of personal property, 
the possession does not follow and ac- 
company the transfer, it is a fraud in law, 
without r^ard to the intent of the par- 
ties, and is a question for the court and 
not for the jury." 

In the opinion of Mr. Justice Thomp- 
son, on page 359, the authorities to that 
time are cited. 

In the case of Barlow v. Fox, 203 Pa. 
T14, Mr. Justice Fell, in his opinion de- 
livered for the Supreme Court, on page 
T18, said: "When by action of the par- 
ties there has been a separation of the 
title and possession of personal property, 
courts will scrutinize the transaction to 
determine the real intention, and but lit- 
tle regard will be given to the form which 
it has taken or the name by which it is 
called. The law is liberal in not requir- 
ing an actual change of possession when 
it will defeat the lawful purpose of the 
parties. But there has been no deviation 
from the general rule that delivery of 
possession is indispensable to transfer a 
title, by the act of the owner, that shall 
be valid against creditors." 

The plaintiff in the case at bar, for its 
own gain and benefit, has become a party 
to an arrangement whereby Samuel L. 
Harris was placed in a position of mis- 
leading the public into believing that the 
Moon automobile, for which Harris was 
the agent, was his for the purpose of 
sale and delivery of possession ; and that 
the defendant (or anyone else) acting 
with caution and in good faith, could be 



misled, and so far as the evidence goes, 
was misled as to the ownership of the 
automobile. 

"Where the owner has so acted with 
reference to his property as to invest an- 
other with such evidence of ownership, 
or apparent authority to deal with and 
dispose of it, as is calculated to mislead 
and does mislead a good faith purchaser 
for value. In such cases the principle of 
estoppel applies and declares that the 
apparent title or authority, for the ex- 
istence of which the actual owner was 
responsible, shall be r^arded as the real 
title or authority, at least so far as die 
persons acting on the apparent title or 
authority and parting with value are con- 
cerned": Mr. Chief Justice Sterrett, in 
the case of O'Connor v. Clark, 170 Pa. 
Opinion, page 321. 

The principle illustrated by the fore- 
going authorities, especially by the last 
cited case, and the evidence in the case 
at bar, was sufficient to justify the bind- 
ing instructions given the jury for the 
defendant. 

And now, February 26, 1923, motion 
for new trial refused. 



c. p. of 



Delaware Co. 



Pierce v. Pennsylvania Traction G). 



l<!ew trial — Improper remarks of 
counsel — Neglience — Excessive verdict. 

Physical injuries and pain and suffering 
are not susceptible of measurement and the 
jury are the sole Judires of the compensa- 
tion to be allowed therefor. 

If in such case the court is not satisfied 
from the size of the verdict that the Jury 
was swayed by sympathy or prejudice a new 
trial will not be granted. 

To warrant the granting: of a new trial 
for improper remarks of counsel, they must 
be such as afford a practical or tan^ble 
basis for augmenting the verdict. 

Motion by defendant for a new trial. 
Refused. 

Howard E. Hannum, for motion. 

W. C. Alexander, contra. 

Broomall, J., December 28, 1922. — 
The plaintiff's wife was very seriously 
injured by the negligence of the defend- 
ant. The jury rendered a verdict in her 
favor for four thousand dollars, for 
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physical injuries and pain and suffering. 

The defendant complains that this is 
too large, and that the court ought to 
reduce it, or grant a new trial. Where 
a verdict is fairly within the limits of 
the evidence, the court cannot interfere 
with it. Physical injuries and pain and 
suffering are not susceptible to definite 
measurement. The jury are the sole 
judges of the compensation for such in- 
juries. Of course the jury must not be 
swayed by sympathy or prejudice. We 
are not satisfied from the size of this 
verdict that the jury have been so in- 
fluenced. 

The defendant complains that the ver- 
dict might have been augmented by im- 
proper remarks of the attorney for the 
plaintiff. These remarks were to the 
following three effects: — 

1. The hospital bill was extravagant- 
ly small. 

2. Why a reduction had been made. 

3. That the opposing attorney in 
another case had used the amount of the 
hospital bill in its smallness to support 
the contention that there was not much 
injury. 

The court excluded the amount of the 
hospital bill as any guide to the com- 
pensation for the wife's injuries. 

The necessary legal inference is that 
the jury followed the action of the court, 
and not the improper remarks of plain- 
tiff's attorney. There is nothing in the 
remarks which affords a practical or 
tangible basis for augmenting the ver- 
dict, and therefore could not have in- 
jured the defendant. Defendant's mo- 
tion for a new trial is refused. 



C. P. of York Co. 

Houck V. Bobrow Bro*s. 



Appeal nunc pro tunc — Appeal from 
Workmen's Compcftsatton Board to 
court of common pleas — Act of June 26, 
iQip, Sec, 427, P. Z.. 665, 

"WTiere a statute aUowing* appeals provides 
that the appeal must be taken within a fixed 
number of days after the rendition of Judsr- 
ment, 4t is mandatory. 

The cdause in Sec. 427, of the Act of June 
26th, 1919, P. L. 665. which authorizes the 



court of common pleas to which an appeal 
will He from the decision of the Workmen's 
Compensation Board to estecd the time for 
appeal con templates a cause <for delay which 
will give the judiciary the rigrht to act, ajid 
mere delay or laches of the Intendin^r appel- 
lant will not be sufficient grounds for an ex- 
tension of time. 

Where an appeal to the court of common 
pleas from the Workmen's Compensation 
Boai-d was not filed within the time fixed 
by the statute and without an order of the 
court extending" the time of appeal, it was 
Held, that in the absence of fraud or any- 
thing equivalent thereto an appeal nunc pro 
tunc should not be allowed. 

Where the appellant from the Judgment of 
the Workmen's Compensation Board could 
have perfected his appeal to the court of 
common pleas within the statutory period by 
the exercise of reasonable diUgeiice, leave to 
appeal nunc pro tunc was refused, and an 
appeal not taken in time was stricken off. 

Sur rule to show why an appeal from 
the Workmen's Compensation Board to 
the Court of Common Pleas of York Co., 
Pa., and rule to show cause why an ap- 
peal nunc pro tunc should not be allowed, 
in Estella M. PTouck v. Bobrow Bros., 
Inc., defendant, and American ^lutual 
Liability Insurance Company, of Boston, 
Mass., No. 178 August Term, 1922. Ap- 
peal stricken off, and leave to appeal 
nunc pro tunc refused. 

Ehrhart & Bange, for plaintiff and ap- 
pellee. 

John A. Hoober, K. L. Shirk and 
John A. Coyle, for defendant and appel- 
lant. 

Ross, J., February 26th, 1923. — The 
records in this court show that, on July 
25th, 1922, a praecipe was filed in the 
prothonotary's office, signed by "K. L. 
Shirk, John A. Coyle and John A. 
Hoober, attorneys for appellant," direct- 
ing that "W. H. Snyder, prothonotary," 
"issue writ of certiorari, directed to the 
Workmen's Compensation Board, com- 
manding it, within ten days after service 
thereof, to certify to the above court of 
common pleas, its entire record in the 
above named case." The writ was is- 
sued and duly served. 

On July 31, 1922, in compliance with 
the service of the certiorari, a "certified 
transcript of record proceedings under 
compensation agreement No. 987,398 in 
the Workmen's Compensation Bureau of 
the Department of Labor and Industry" 
was filed. 

On the 2ist day of August, 1922. Es- 
tella A. Houck filed her petition, re])re- 
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senling that **on the 13th day of July, 
1922, the Workmen's Compensation 
Board filed its opinion wherein the find- 
ings of fact, conclusions of law and the 
order of the referee reinstating compen- 
sation to the claimant were sustained, 
and the appeal of the defendant, taken by 
its insurance carrier, the American Mu- 
tual Libaility Insurance Company, from 
the said order, etc.. of said referee, was 
dismissed; as by reference to the entire 
record, certified to your honorable court 
hereinafter averred, will appear. 

"That on the 13th day of July, 1922, 
the said Workmen's Compensation 
Board served notice of the aforesaid ac- 
tion of the board, in manner i)rovided by 
law, upon the defendant and said Ameri- 
can Mutual Liability Insurance Com- 
pany, its insurance carrier. 

"That on the 25th day of July, 1922, 
the said American Mutual Liability In- 
surance Company filed an appeal from 
the aforesaid action of said board in your 
honorable court, pursuant to which a 
writ of certiorari was issued on said day 
. by the prothonotary of this court to the 
said Workmen's Compensation Board, 
commanding it, within ten days after 
service thereof, to certify to your hon- 
orable court the entire record in the 
above entitled cause. 

"That pursuant to the aforesaid writ 
of certiorari, the record in said cause 
was certified to and filed in this court on 
the 31st day of July, 1922. 

"Upon the foregoing state of facts, 
your petitioner respectfully prays your 
honorable court to grant a rule on Bob- 
row Bros., Inc., the said defendant, and 
on the American Mutual Liability In- 
surance Company, its insurance carrier, 
to show cause why the appeal so as 
aforesaid taken from the action of said 
Workmen's Compensation Board to 
your honorable court should not be 
stricken off at the costs of the appellant, 
for the following reasons: 

First. Said apf>eal was not taken 
within ten days after the aforesaid no- 
tice of the action of the Workmen's 
Compensation Board was served upon 
the defendant and the said American 
Mutual Liability Insurance Company, its 
insurance carrier, as provided by Sec- 
tion 427 of the Act of June 26th. 1919, 



P. L. 642, amending the Workmen's 
Compensation Act of 1919, P. L. 736. 

"Second. That no leave upon cause 
shown, to extend the time for taking said 
api^eal was applied for and granted by 
your honorable court within the statu- 
tory time for taking said appeal, as pro- 
vided by said Section 427 of the Act of 
June 26th, 1919, P. L. 642. 

Third. That said appeal was taken 
after the time fixed by law for the taking 
thereof had expired, and without leave 
of your honorable court. 

Fourth. That said appellant did not, 
at the time of taking said appeal, or at 
any other time, serve upcMi your peti- 
tioner a notice hereof, such as is pro- 
vided by said Sec. 427 of the Act of June 
26th, T919, P. L. 642." 

On the same day, August 21st, 1922, 
this court granted the rule as prayed for, 
making it returnable to the first Monday 
of September, 1922. 

On the 5th day of September, 1922, an 
answer to the rule was filed by the 
American Mutual Liability Insurance 
Company, in which 

(i) It admitted the action of the 
Workmen's Compensation Board related 
in the first paragraph of the petition ; 

(2) It admitted that it received no- 
tice from the Workmen's Compensation 
Board of its findings, which notice was 
received by it on the 14th day of July, 
1922. 

(3) It admitted that, on the 25th day 
of July, 1922, it took an appeal and is- 
sued certiorari from this court. 

(4) It admitted that the record was 
filed pursuant to said certiorari. 

(5) It averred "that it is informed 
that notice was given to the claimant ac- 
cording to the regular requirements of 
the Workmen's Compensation Act at the 
time of the taking of the appeal." 

(6) It averred "that it is informed 
that, upon the taking of the appeal afore- 
said, no application was made immedi- 
ately upon the filing of the appeal on be- 
half of the affiant, for two reasons : first, 
because of the absence of a judge of 
your honorable court from the city, when 
the said appeal was taken, and secondly. 
because it was believed by the attorney 
for your affiant that the claimant would 
agree to the filing of this appeal at the 
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time without any special order allowing 
it to be filed nunc pro tunc." 

The answer is concluded with the re- 
quest that the court dismiss the rule, "and 
allow the appeal as filed" on the ground 
"that the notice was not received by 
your affiant, whose home office is in Bos- 
ton, Massachusetts, until within ten days 
of the filing of the appeal, and secondly, 
on the ground that under the circum- 
stances of the case, if the court deem it 
necessary, ground arise for the allow- 
ance of the appeal Jiunc pro tunc," 

On the same date (September 5th, 
1922) the said American Mutual Liabil- 
ity Insurance Company, of Boston, in- 
surer of the defendants, Bobrow Bros., 
Inc., filed its petition setting forth sub- 
stantially the same facts as those con- 
tained in the i>etition of Estella M. 
Houck. The petition admits that "the 
Workmen's Compensation Board served 
notice to petitioners of the findings of the 
said board in the manner provided by 
law/' but it avers "that the said notice 
was received" (by it) "at its Philadel- 
phia branch office, on Friday, July 14th, 
1922." 

"That on Monday, July 17th. 1922, the 
copy of the opinion of the Compensation 
Board was forwarded by the said 
branch office to the home office of the 
petitioner company, at Boston, Massa- 
chusetts, where it was received on or 
about July 19th, 1922. 

**That the said office of the petitioner 
directed an appeal to be taken in this 
matter promptly upon receipt of the 
opinion authorizing and directing such 
appeal, which instructions were received 
by the branch office of your petitioner at 
Philadelphia, Pa., on July 24th, 1922, 
whereupon instructions were sent to 
John A. Coyle, Esq., of Lancaster, Pa., to 
enter an appearance in the above case, 
and K. L. Shirk, Esq., associated with 
the said John A. Coyle, was authorized 
to execute said appeal." "Pursuant to 
said instructions * * * , an appeal 
was entered * * * on July 25th, 
1922." The petitioner then avers that it 
acted promptly and with diligence and 
speed, under the circumstances. 

The petition concludes by asking "that 
(this court) allow the filing of its ap- 
peal * * * nunc pro tunc as of 



within ten days allowed for such ap- 
peals." 

On September i8th, 1922, the plain- 
tiff, Estella ^I Houck, filed her ansv/er 
to the last recited petition, and practically 
admits all the averments contained in it, 
but denies the 7th pararaph, which avers 
"that the petitioner * * * acted 
with all promptness, diligence and speed 
in this matter * * * under the cir- 
cumstances in this case." 

The answer also says "that the peti- 
tioner appellant did not at the time of 
taking said appeal, or at any other time, 
serve upon your respondent, appellee, a 
notice thereof such as is provided by 
Sec. 427 of the Act of June 26th, 1919, 
P. L. 736." The answer repeats the 
averment contained in her petition filed, 
i. e., that the appeal was not taken within 
the time prescribed by law. 

The pleadings, it will be observed, re- 
quire a double adjustment by this court ; 
first, on the motion and rule entered 
thereon, at the request of the plaintiff to 
strike oflf the appeal already entered in 
the office of the Prothonotary ; second, on 
the prayer of the petition of the deiend- 
ant to allow the appeal to stand as if en- 
tered nunc pro tunc. 

By agreement of the counsel in the 
case, at the time of the argument, both 
requests are reduced to one controversy 
for the consideration of the court, to be 
disposed of in one opinion and ruling. 

The first and main question involved 
in this controversy is the right of this 
court to allow an appeal after the statu- 
tory period has expired. "Where a stat- 
ute allowing appeals in certain cases 
provides that the appeal must be taken, 
or notice thereof served, within a fixed 
number of days after the rendition of 
judgment, it is mandatory as to the 
time" : Black on Interpretation of Laws 
(second edition), page 569. "Courts 
have no dispensing power, even in mat- 
ters of practice, when the legislature has 
spoken." Construction of Statutory and 
Constitutional Law (2nd Edition), by 
Sedgwick, page 277. 

The Act of Assembly, approved June 
26th, 1919, P. L. 642, section 427, pro- 
vides the manner, and directs the prac- 
tice when any party may appeal from 
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any action of the Workmen's Compensa- 
tion Board to the court of common pleas. 
It expressly provides that, "Such appeal 
must be brought within ten days after the 
notice of the action of the board has been 
served upon such party." 

In the case before us, it is apparent 
that the mandate of the act was not 
obeyed. The excuse given by the appel- 
lant, or delinquent party, is that, after 
the notice of the action of the board had 
been served upon its "branch office at 
Philadelphia," it forwarded said notice 
to the home office at Boston, Mass., and 
the time between the time of service and 
the entry of the appeal was consumed by 
mail deliveries Sundays and holidays. In 
these days of rapid railway transporta- 
tion, telephone and telegraphic com- 
munication, we frankly express our opin- 
ion that the excuse does not meet the 
sanction of any one who has observed 
and practiced under modem business 
methods. But, even if such an excuse 
could be made plausible, does it meet the 
requirements of the law? We do not 
think it does. The act allowing the ap- 
peal says, "It (the api^eal) must be 
brought urithin ten days after notice of 
the action of the board has been served 
upon such party." This was not done, 
and there is no plea that the party ap- 
pellant was prevented or retarded by 
fraud, or the wrongful or negligent act 
of a court official. If the case would rest 
at this point, it would be ruled by the case 
of Wise V. Cambridge Springs Borough, 
262 Pa. 139, but the defendant argues 
that that case interpreted the law as made 
by the legislature of 1915: and the Act 
of 1919, under which the privilege of 
entering this appeal nunc pro tunc is 
sought, has a curative clause, which pro- 
vides that the "appeal must be brought 
within ten days after notice of the action 
of the board has been served * * * 
unless any court of common pleas to 
which an appeal lies shall, upon cause 
shown, extend the time herein provided 
for taking the appeal." This argument 
puts upon this court the interpretation of 
the clause "shall, upon cause shown." 
"Cause" in this phrase means that which 
produced the delay in entering the ap- 
peal. The inquiry then arises as to the 
legal sufficiency of such a cause. 



It was said by Judge Stewart, of 
Northampton County, in Kaumagraph 
Co. V. Thissen Silk Co., reported in 42 
Pa. Sup. Ct., no, "While it is true that 
there is always an exercise of judicial 
discretion in this class of cases, yet it 
must be based upon something which 
gives the judiciary a right to set aside 
the provisions of a statute." Quoting 
the language we used in Rudy v. Troup, 
67 Pa, Sup. Ct., 160, on page 162, "There 
is a class of cases which have allowed 
appeals to be taken nunc pro tunc, but 
there are none which allowed such ap- 
peals because of the laches of the peti- 
tioner." The present case does not inti- 
mate that it, the defendant, was delayed 
by any fraudulent action, but, in our 
opinion, the explanation of the cause of 
delay shows an indiflference on the part 
of defendant to that promptness and' dis- 
patch which the law always encourages. 
The last published announcement of our 
Supreme Court on this doctrine was 
made by Mr. Chief Justice Brown, in 
Wise V. Cambridge Springs Borough, 
262 Pa. 139, where in his opinion he 
said (page 144), "Where no fraud or 
anything equivalent thereto is shbwn, 
such appeals cannot be allowed." 

It is evident in the case at bar that if 
the defendant, interested in this case as 
the evidence shows it to be, would have 
exercised proper attention to the plain 
mandates of the law, the appeal could 
have been entered within the statutory 
period. We feel that if w^e grant the 
prayer of the defendant's petition, we 
would be sanctioning such cause for de- 
lay in actions as would create a trouble- 
some precedent. We do not believe that 
the excuses offered by defendant for not 
entering its appeal within the time pre- 
scribed by the legislature constitute such 
cause as the l^slature contemplated 
when it ga\'e the court power to extend 
the time set by the legislature when the 
Workmen's Compensation Act of iqiq 
was passed. 

And now, February 26, 1923, the rule 
to show cause why the appeal entered in 
the prothonotary's office should not be 
stricken off is made absolute, at the costs 
of the defendant, and the prayer of the 
defendant's petition for permissicHi to 
enter the appeal nunc pro tunc is refused, 
at the costs of petitioner. 
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C. p. of York Co. 

North V. York Metal Alloys Co. 



New trial — Judgment n. o. v, for 
plaintiff — Questions of fact for jury — 
Judgment n. o. v. for defendant — Points 
covered by general charge, 

Wliero on disputed facts a verdict is 
rendered for the plaintiff for an amount less 
than his claim, judgment n. o, v. for the 
plaintiff in an amount in excess of the ver- 
dict can not be entered. 

All controverted questions of fact, sup- 
ported by testimony, are for the jury to 
ascertain and determine from the evidence. 
The duty of the court and jury, respectively, 
does not depend upon the number of wit- 
nesses testifying: on either side; the evidence 
of a single witness, to establish a contro- 
verted point, should be submitted to the 
jury, no matter how flatly it is contradicted. 

Where the questions of the existence of a 
contract, and of its alleged terms were to 
be determined in part from the similarity of 
the names of two coi-porations, the indent! ty 
of the officers of the corporations, the atti- 
tude assumed by the plaintiff in his rela- 
tions with the corporations, and his conver- 
sations with the officers, binding instructions 
can not be piven for the defendant, nor after 
a verdict for the plaintiff, can judgment n. 
o. V. for the defendant be entered. 

Where the general charge covered all the 
law contained in points presented, and to 
have affirmed them would only have 
tended to confuse the jury, a new trial will 
not be granted because of the refusal of the 
points. 

Sur motions for judgment «. o. v. for 
plaintiff; for judgment n. o. v. for the 
defendant, and for new trial, in H. B. 
North vs. York Metal Alloys Company, 
No. io6 April Term, 1922, in the Court 
of Common Pleas of York Co., Pa. 
Motions refused. 

Niles & Neff, for plaintiff. 

Jacob E. Weaver and Donald H. Yost, 
for defendant. 

Ross, J., February 26th, 1923. — The 
plaintiff sued the defendant corporation 
to recover wages which he says are due 
and payable by the defendant to the 
plaintiff on a contract by which a cor- 
poration named the "York Metal and 
Alloy Company" had agreed to pay the 
plaintiff wages at the rate of $6,000 per 
year, and, as alleged by plaintiff, the de- 
fendant corporation, the "York Metal 



and Alloys Company," had taken over 
and assumed. The amount claimed by 
the plaintiff is for the payment of his al- 
leged wages for the time included in a 
period from March 15, 1921, to January 
I, 1922, which period he, plaintiff, al- 
leges covered the time in which he was 
not able to secure paying emplo}Tiient, 
and was deprived from fulfilling his em- 
ployment with said defendant because 
the defendant corporation had broken 
the contract and discharged him. 

The jur\' rendered a verdict for the 
plaintiff in a less amount than he claim- 
ed. That verdict occasioned a motion by 
plaintiff for judgment n. 0. z/., and a 
motion by defendant for judgment n. 0. 
V. and a motion and rule for a new trial. 
We are now required to dispose of these 
motions and rules. 

The plaintiff's motion for judgment 
w. 0. V. has no standing, because this 
whole controversy is one largely of fact 
mixed with law, which, under the cir- 
cumstances of this particular case, can- 
not be separated. The motion of plain- 
tiff is based entirely upon his points for 
binding instructions which were refused 
at the trial. Those points involved, and 
were based upon, a mixture of the facts 
submitted to the jury and the plaintiff's 
view of the law. The facts were all in 
dispute. The Act of April 15, 1905, P. 
Tv. 286, under which the motion is made, 
does not change the rule that the ques- 
tion for our consideration is a reserved 
question which was, or should have been 
raised at the time of the trial. Under 
such conditions we can, under the auth- 
orities, only disiniss the motion: Casey 
vs. Penna. Asphalt Paving Co., 198 Pa., 
348; Mayne vs. The Fidelity & Deposit 
Co., of Maryland, 198 Pa., 490; Yerkes 
vs. Richards, 170 Pa. 346; Riggs vs. 
Bair, 213 Pa., 402. 

The defendant filed the following rea- 
sons for a new trial: 

1. The verdict was against the law. 

2. The verdict was against the evi- 
dence. 

3. The verdict was against the 
weight of the evidence. 

4. The verdict was against the 
charge of the court. 

5. The learned trial judge erred in 
declining to affirm defendant's first point 
for charge, to wit : "The contract of em- 
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ployment l)etween the plaintiff and the 
York Metal and Alloy Company, having 
been one calling for the performance of 
personal services by the plaintiff, was 
not assignable. The defendant, upon its 
purchase of the assets of The Alloys 
Corporation (being the York Metal and 
Alloy Company under its changed name) 
could not have compelled the plaintiff to 
work for it; neither could the plaintiff 
have compelled the defendant to employ 
him. The plaintiff can not, therefore, 
being a stranger to the consideration, in- 
voke the aid of any agreement between 
the defendant and The Alloys Corpora- 
tion, to which he was not a party, call- 
in.t( for the assumption by the defendant 
of the debts, indebtedness and obliga- 
tions of said The Alloys Corporation." 

(\ The learned trial judge erred in 
declining to affirm defendant's second 
point for charge, to wit: *'If the jury be- 
lieve from the evidence that the plaintiff, 
at the time the same was given him, 
made no objection to the notice given 
him by the defendant on October 20, 
1020. advising him that his contract of 
employment would thereafter be subject 
to termination upon three months' notice 
by either party, and that, relying upon 
plaintiff's apparent acquiescence therein, 
the defendant acted to its prejudice, then 
the plaintiff is now estopped to deny his 
consent and agreement to the said terms 
contained in said notice." 

7. The learned trial judge erred in 
declining to affirm defendant's third 
point for charge, to wit: "If the jury 
find from the evidence that the plaintiff 
is entitled to recover on account of sal- 
ary claimed by him, they must, in arriv- 
ing at the amount due from the defend- 
ant, give credit to the defendant for the 
sum of Twelve Hundred Dollars 
(St2(X)) which the plaintiff admits hav- 
ing received from the North Metal and 
Chemical Company from July i, 1921, to 
December 31, 1921." 

8. The right to file additional and 
more specific reasons, after the notes of 
testimony have been transcribed, is here- 
by reserved. 

\Ve do not think the reasons are suffi- 
cient to warrant the granting of a new 
trial. A review of the pleadings and 
evidence in the case clearly shows that 
the main issue was whether the contract 



in question was transferred to an existed 
between the plaintiff and defendant, and 
that was a question for the jury to de- 
cide upon the conflicting evidence. That 
decision of the jury involved, first, 
whether the contract existed; second, if 
it did exist, what were its terms. In or- 
der that the jury might determine these 
things, the contending parties had a right 
to give their version of the contract and 
their opposing claims; and, unless the 
evidence admitted was not pertinent, the 
presiding judge at the trial had no right 
to peremptorily rule either the contract 
or the opposing claims. The determina- 
tion of them was entirely for the jury: 
Woolman vs. Hancock Ice Co., 18 Pa., 
Sup. Ct, 596. 

The evidence of a single witness, to 
establish a controverted point, should l^e 
submitted to the jury, no matter how 
flatly it is contradicted: Weaver vs. 
Craighead, 104 Pa., 288. 

"All controverted questions of fact, 
supported by testimony, are for the jury 
to ascertain and determine from the evi- 
dence. The duty of the court and jury 
respectively does not depend upon the 
number of witnesses testifying on either 
side": Bartholomew vs. Kemmerer, 211 
Pa., 277. 

"The meaning of the words used in a 
conversation are for the jury and not 
for the Court" : Maynes vs. Atwater, 88 
Pa., 496. 

Nothing has been pointed out by ar- 
gument or briefs in this case which in- 
dicates sufficient error to warrant the 
granting of a new trial. Every phase of 
the case shows a set of controverted as- 
sertions supported by testimony. We 
cannot see how these contentions could 
have been taken away from the jury 
and decided by the court. The similar- 
ity of the names of the two corporations 
involved in the evidence ; the identit}^ of 
the officers of those corporations ; the at- 
titude assumed by the plaintiff in his re- 
lations with those corporations, and his 
conversations and associations with those 
corporations and officers, as revealed by 
the testimony, could, under our law, 
have been determined only by the iur>^: 
Herring v. Weinroth, 61 Pa. Sup. 529, 
and authorities cited by Mr. Justice Kep- 
hart on page 532. 

The general charge covered all the 
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law contained in defendant's unaffirmed 
points, and to have affirmed them would 
only have tended to confuse the jury on 
the facts. 

And now, February 26th, 1923, plain- 
tiff's motion for judgment n. 0. v. is dis- 
missed. Defendant's motion and rule 
granted thereon are discharged at costs 
of defendant, and defendant's motion 
for judgment n. o. v. is refused. 



r. V. at 



Susquehanna Co. 



Westgate v. Erie Railroad 
Company et aL 



Practice — Continuance — Surprise — 
Control by the court of its own order — 
Xon-suit — Entry after regular term of 
the court. 

The court may conrol its ovnti order foi' 
continuance of a' case, and where the reason 
l'« r entering such an order has been removed, 
the court may revoke it and require that the 
case proceed to triaL 

Where surprise is pleaded, it is not nectvs- 
sary that the case be continued to the next 
term of the court; an adjournment to a time 
set is adequate protection to the party plead- 
ing sufrpriae if it appear that he has sus- 
tained no prejudice or injurj-. 

A compulsory non-suit may be entered 
after the expiration of the regular term at 
which the case was set for trial, if the case 
has been regularly adjourned by order of 
court to the date upon which the non-suit is 
«'nfered. 

Rule to Strike off non-suit. Rule dis- 
charged. 

G, E. Gardner, for plaintiff. 

IV, A. Skinner, for defendants. 

Smith. P. J., March 6. 1922.— The 
(juestion involved on this motion is one 
of considerable importance and some- 
what novel, and for a clear understand- 
ing we deem it proi)er to detail the ])ro- 
ceeding anterior to this rule. 

The action is trespass. After several 
continuances well founded, the case came 
on for trial before a judge and jur\' 
March 8. 1921 ; whereupon several mo- 
tions were made and disposed of by us. 
not important here until those which we 
now note. 

First, a jury was duly empaneled and 
sworn, ami, on motion, went upon the 
}>remises as a jury of view to re]iort in 



court Aug. 10, 1921, at 9 o'clock A. M., 
when, because trial of another cause was 
in progress, [this case was] postponed to 
.\ug. II, 1 92 1, when it was reached for 
trial, jury in the box and parties with 
their attomeys and witnesses present, 
when. i)iter alia, and first in importance 
here, the attorney for plaintiff moved to 
strike off an amended affidavit of de- 
fense previously filed by the defendant 
June 2, 19 19, which we refused, excep- 
tion noted and bill sealed ; plaintiff's at- 
torney then pleaded "surprise," and re- 
(juested that the case be continued to the 
next term. This motion we also refused ; 
thereujMDn defendant filed another and 
amended affidavit of defense upon our 
allowance. The plaintiff then pleaded 
"surprise," and asked for continuance to 
following term, which we again refused, 
being at the time of the opinion no new 
matter was interi)osed in the amended 
affidavit of defense to justify a contin- 
uance. 

We then, at the request of plaintiff's 
attorney, gave an opportunity to prepare 
and present an affidavit setting forth the 
particular matters in the amended affi- 
davit of defense relied upon as a groimd 
of "suq>rise," «in(l of which we were 
convinced and directed the stenographer 
to enter on his motion, which was done, 
the following order: **The motion for 
continuance is allowed by the court, a 
juror is withdrawn and the case is con- 
tinued." 

Immediately following, the attorney 
for the defendant stated that: "We are 
very anxious to try this case, and, in 
view of the fact that this case has gone 
as far as it has and a jury has viewed 
the ground, we say at this time that if 
the court's only reason for continuing 
this case over the term is the denial that 
Westgate is the owner of the land, we 
withdraw that allegation." 

The allegation of lack of title, men- 
tioned in the last quotation, was the rea- 
son for upholding "surprise" and enter- 
ing the above quoted order. 

Attomeys for the plaintiff then inter- 
posed the following: "I have sent Mrs. 
Westgate and two witnesses home and 
have only two witnesses besides Mrs. 
Westgate here." The above discussion 
was continuous and with the entire 
twelve jurors empaneled and sworn in 
the case still in the box. 
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We then expressed our disapproval of 
sending the witnesses home, pending dis- 
cussion, in which we think we were cor- 
rect, and, finally, upon a withdrawal by 
defendant's attorney of the allegations 
of the fourth paragraph of the amended 
affidavit of defence, embodying the 
statement assigned, and held by us suffi- 
cient as a groimd of plaintiff's "sur- 
prise," we intimated our purpose to go 
on with the trial, "unless something 
might be shown * * * that the plain- 
tiff is prejudiced since the order (of 
withdrawal of juror and continuance) 
was placed upon the record." Where- 
upon the plaintiff stated, if forced to 
trial, "the proceeding in this case will 
be to suffer a compulsory non-suit ;" and 
upon request of the court, they stated 
to the stenographer in full and detail 
their objections to any change in our 
order to continue, chiefly because of the 
absence of witnesses, having left court 
by consent of counsel upon the strength 
of such order of continuance. 

We then directed the entry by the 
stenographer of the following order: 

"The Court: We revoke the order 
withdrawing a juror and continue the 
case until next Tuesday, unless you can 
agree upon a date. In view of the num- 
ber of continuances of this case and the 
expense of the view already had by the 
jury empaneled and sworn to try the 
case the present we^k, and who have 
been here all the week for that purpose, 
now, that the attorneys and parties are 
here in court, and at the same date and 
session of the order of continuance, the 
said order is hereby revoked, and it is 
directed that the hearing in this case be 
continued until Tuesday, Aug. 23, 1921, 
at 2 o'clock in the afternoon, and it is 
ordered that the present jury empaneled 
for tr>nng the case, and now in attend- 
ance for that purpose, meet here at that 
time for the purpose of a trial." 

Then we admonished the jury as to 
their duties upon separating and relative 
to their allowing no conversation with 
them about the case or hearing anything 
about it except in court, when recon- 
vened for the trial on the date fixed. 

The regular August Term, 1921, was, 
as per standing rule of court, for two 
weeks, commencing Monday, Aug. 8th, 
and for all the courts, including com- 



mon pleas; was by daily continuances 
held imtil Aug. 18, 1921, when, as the 
"Court Minutes" kept daily by the pro- 
thonotary show, it was regularly ad- 
journed to "Tuesday, Aug. 23, 1 921, at 
2 o'clock P. M. ;" the entry on said min- 
utes of the latter date being thus : "Now, 
Aug. 23, 1921, court called at 2 o'clock 
P. M., in pursuance of last mentioned 
adjournment." 

In the meantime, information had 
come to us by way of attorneys for the 
plaintiff that on Aug. 23, 1921, date of 
adjourned trial of this case, they w^ould 
not present any evidence and would be 
compelled to suffer a compulsory non- 
suit. Having thus been advised, with 
the object of saving the jurors inconven- 
ience and trouble of attending that day 
and also save the county the expense of 
such attendance, we caused notice to be 
given them not to appear. 

As further inducement to such course, 
we below quote letter from attorney for 
plaintiff to the attorney for defendant, 
dated Aug. 15, 1921, filed in the case 
Aug. 2.1, 1922: 

"Montrose, Pa., Aug. 15, 1921. 
"Mr. W. A. Skinner, Susquehanna, Pa. 

"Dear Will : In reply to your letter of 
the 1 2th, in re Westgate vs. the Erie & 
D. & H., will say that it will not be nec- 
essary for you to produce witnesses at 
Montrose on Aug. 23rd, as we will suf- 
fer a non-suit at that time. Reserving 
the right to make application for a con- 
tinuance at that time if any new grounds 
arise between now and then. 
Yours very truly, 

"(sgd) G. E. Gardner. 

"Please forward enclosed letter to Col. 
Noble; I have no address; also please 
acknowledge so we have no hitch." 

Aug. 23, 1921, at 2 o'clock P. M., at- 
torneys for both plaintiff and defendant 
appearing, jury absent and no witnesses 
in attendance for either party, and no 
sufficient reasons being presented to us 
for further continuance, the motion for 
the entry of judgment of compulsory 
non-suit were filed. The same day wt 
granted the present rule, and Nov. 2. 
IQ2I, specific reasons were assigned and 
filed, which we deem best to quote in 
full as follows: 

"i. The court having permitted the 
defendants to amend their affidavits of 
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defence at the time of trial, the plain- 
tiff pleading surprise, it was, therefore, 
the duty of the court to postpone the 
trial until the next term of court. 

2. The court having withdrawn a 
juror and allowed a continuance on the 
plea of surprise, could not rescind the 
order and compel the plaintiff to go to 
trial. 

"3. Having continued the case under 
the Act of March 21, 1806, § 6, 4 Sm. 
Laws, 329, the case was continued imtil 
the next term of court, which was fixed 
for the second Monday of November, 
1921." 

I. The force of the first reason is neu- 
tralized from the fact of the withdraw- 
al by the defendant of the allegation in 
affidavit of defence which gave occasion 
for the "surprise," and need not be fur- 
ther noticed. 

2 and 3. These objections contend for 
the finality of the court's order first 
made, withdrawing the juror and con- 
tinuing the case, which, it is claimed, 
must necessarily mean to the next of 
November Term of the Court of Com- 
mon Pleas, and that we had no power to 
subsequently revoke it and fix Aug. 23, 
1 921, as date for trial and adjourn to 
that date for that purpose. 

The Act of June 10, 1881, P. L. 113, 
authorizes such continuance or adjourn- 
ment of trial of causes as at bar. A 
"continuance" is effected by an "ad- 
journment" to a time certain (Com. vs. 
Maloney (Mass.), 13 N. E. Repr. 482, 
484; Lansford Borough, 141 Pa. 134, 
136), as was done at bar. After our 
revocation of previous order for with- 
drawal of juror and general continuance 
of the cause, which had not yet been 
given effect by even the retirement of 
one juror from the jury-box, all counsel 
in court carrying on a continuous dis- 
cussion to the point where the defend- 
ant's withdrawal of the cause of "sur- 
prise" occasioning the original order, 
made such general continuance unneces- 
sary, and motion then made would have 
been refused, and we see no good rea- 
son why we might not properly effect 
the same result by revoking one already 
made under the circumstances, which, 
as we can observe, occasioned no pre- 
judice or injury to either party, except 
probably the alleged going from court of 
some of the plaintiff's witnesses who had 



not then been discharged or excused by 
us from further attendance, and partic- 
ularly by our order adjourning to Aug. 
23, 1 92 1, for trial, we afforded plaintiff 
adequate opportunity of overcoming this 
objection by giving time to recall his 
witnesses. 

4. While the compulsory non-suit was 
not entered during the two weeks of the 
tenn, it necessarily follows from the 
above discussion and conclusions that it 
was at a date to which said term was 
"adjourned" or "continued" and the 
trial of the case at bar postponed, and 
we are not convinced of error in order- 
ing non-suit. 

The complete transcript of the pro- 
ceedings, from, which we have abstracts, 
and which we have referred to in this 
opinion from notes made by the stenog- 
ropher at the time at our direction, al- 
though a deviation from the susual and, 
we may admit, the more orderly practice 
of filing separate motions and objections 
by counsel and orders by the court, we 
have directed to be filed as part of the 
record with the same effect as if so sep- 
arately signed and filed, as when made 
appearing perfectly proper and having 
one feature of commendation as expedit- 
ing proceedings. 

And now, March 6, 1922, rule to 
strike off compulsory non-suit is dis- 
charged at request of plaintiff's attor- 
neys. Exception noted and bill sealed. 



c. p. of 



Allegheny Co. 



McLeod V. McLeod 



Divorce — Leading questions — Collu- 
sion — Duty of master. 

Where tho evidence In a proceedingr for di- 
vorce indicated collusion between the par- 
ties, the court required the per.Honal exami- 
nation of the libc-ftlant on the question of 
"<»'lusion. 

Where counsel for the libellant asks lead- 
insr questions of his witnesses, it is the duty 
of the master to warn Mm, and if he per- 
sists, to stop the heaii-ing^ and report the 
matter to the csooirt. 

It is the duty of tho nxaster to try to 
hrins: out the actual facts in the case by 
crt>«s-examinins: the witnesses. The asking" 
of one questi(m does not meet this require- 
Dient. 

Divorce. Sur report of master. 
John P. Haggerty, for libellant. 
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Macfarlane, J., December 22, 1922. — 
The master has presented an affidavit, 
made by libellant, stating that ''said di- 
vorce was not procured by collusion, 
and that she and her husband, Norman 
MacLeod, never entered into an agree- 
ment to secure said divorce," and he 
stated that libellant was in the City of 
New York and asked that the affidavit 
be received instead of the examination 
by the master directed in the memoran- 
dum filed October 26th. 

In that memorandum reference was 
made to **the many improper leading 
questions." It was largely on account 
of these that the direction was made to 
the master to inquire into the matter of 
collusion. These are some instances : 

Q. Would you say that all the time 
you lived on Shady Avenue he quarreled 
and fought with you? 

A. Yes, and humiliated me before 
everybody in the house. 

♦ 4c 4c 4c 4c 

Q. Were you really afraid he would 
kill you? 
A. Yes. 

4c 4c 4c 4c 4c 

Q. Then you moved to Walnut 
Street, and it was at Walnut Street you 
were compelled to leave him? 

A. Yes. 

4c 4c 4c 4c 4c 

Q. I believe you left him the 17th of 
February ? 

A. Yes. 

Q. And went to New York a week 
or so? 

A. Yes. 

Q. And then you came back to Pitts- 
burgh and filed this libel? 

A. Yes. 

4c 4c 4c 4c 4c 

This is inexcusable, and it was the 
duty of the master to first warn coun- 
sel and then, if he persisted, stop the 
hearing and report the matter to the 
court. We have had so many similar 
cases that it is apparent that counsel and 
masters have not read the Rules of 
Court. In fact, on such a matter as 
this, a rule of court should not be nec- 
essary'. 

The general practice of masters is to 
ask whether there was an agreement to 
secure a divorce. This seldom elicits 
anything except "No." It is the duty of 



the master to "inquire fully." "Inquire" 
does not mean to ask one question. The 
word is used in its legal sense. It is 
the duty of the master to develop fully 
the facts of the separation, especially 
where the charge is desertion, the meth- 
od var}ing with the circumstances of 
each case. This should be done with 
an honest effort to present everything 
whether it is to the disadvantage of the 
libellant or not. Collusion may be ac- 
quiescence. The mutual consent that 
will prevent a divorce may be inferred 
from the conduct of the parties and 
need not be by express agreement. Even 
though collusion be not positively shown, 
if the case discloses what may create 
suspicion of it, vigilance will be specially 
aroused to discover it, and to avert im- 
position and to detect weaknesses in the 
proof. What is termed the vigilance of 
the court will be aroused by slight cir- 
cumstances quite inadequate to prove 
collusion, yet demanding special scrutiny 
of every part of the evidence; Olson vs. 
Olson, 2y Superior, 128 (pg. 131). If 
it appears that the divorce is demanded 
in a manner smacking of collusion, the 
decree must be refused; Latshaw vs. 
Latshaw, 18 Superior, 465. 

We cannot receive the affidavit. If 
libellant present herself the master 
should proceed. The re-submission is 
for this purpose only and not for fur- 
ther examination bv counsel. 



c. P. of 



Berks Co. 



Lamson & Hubbard Company, to 
use, etc., V. Eberly 



Account stated — Action on account 
stated — Defense — Consideration. 

An account stated is an agreement be- 
tween parties who have had previous trans- 
actions of a monetary character that all the 
items of the account representing: such 
transactions, and the balance struck, are 
correct, toRrether with a promise, express or 
implied, for the payment of such balance. 

The settlement of an account and striking 
of a balance is a clear admission of a ne'w 
principal; it cannot be re-examined to as- 
certain the items or their character, except 
upon proof of fraud or mistake. 

In an action on an account stated, it is 
not necessary to show a new consideration 
for the agreement to pay the balance on the 
account. 
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Sur motion for judgment w. 0. v. for 
defendant in action on account stated. 
Motion refused. 

Joseph R. Dickinson, for defendant 
and rule. 

IV . B. Bechtel, contra. 

Wagner, J., December 11, 1922. — 
This is an action by the plaintiff against 
the defendant for $1,899.63, with in- 
terest from November 26, 1920, upon 
an account stated. 

It is admitted that Mr. Eberly, the de- 
fendant, had been in the employ of the 
plaintiff from July 14, 1917, to June 30, 
1919, as salesman, working upon a com- 
mission basis. That during that time 
certain amounts of money had been ad- 
vanced by the plaintiff to the defendant 
for salary and traveling expenses, and 
that the defendant had earned certain 
commissions. 

Plaintiff's witness, Frederick Fischer, 
testified that on November 26, 1920, he 
was in the employ of the plaintiff com- 
pany as office manager. That on that 
day he met Mr. Eberly, with others, in 
his New York office, for the purpose 
of going over Mr. Eberly's accounts. 
That the account as shown in plaintiff's 
statement was submitted to the defend- 
ant ; that he admitted the accuracy of it ; 
that the $1,899.63, balance due as shown 
by the account was owing by him to the 
company; that he promised to pay said 
amount to the company, in manner as 
follows: $500 of said amount between 
November 26, 1920, and February i, 
1 92 1, and the balance thereafter in 
monthly payments; and that no part 
thereof had been paid. 

Donald B. Adams testified that on 
November 26, 1920, he was the Assis- 
tant General Manager of the plaintiff 
company. Assistant to the President. 
That he was present at the meeting with 
Mr. Eberly, and that all the items of the 
account stated were gone over with Mr. 
Eberly in his presence. That the de- 
fendant admitted their accuracy; that he 
promised to pay the $1,899.63 in manner 
as testified to by Mr. Fischer. There 
was nothing to contradict the evidence 
of these two witnesses. 

Under the testimony this was, there- 
fore, clearly an action upon an account 
stated. "An account stated is an agree- 



ment between parties who have had pre- 
vious transactions of a monetary char- 
acter that all the items of the account 
representing such transactions, and the 
balance struck, are correct, together 
with a promise, express or implied, for 
the payment of such balance:" i C. J. 
678, Sec. 249. "An account stated is 
defined by a high authority to be *an ac- 
count in writing, examined and accepted 
by both parties. And this acceptance 
need not be express, but m^y be implied 
from circumstances:* Story's Eq. Jur. 
Sec. 526. Tested by this definition is 
the account set up by the defendants an 
account stated? In determining this 
question all evidence tending to prove 
errors in the account must be brushed 
aside as being in contravention of the 
rule above cited which forbids all in- 
quiry into the merits at this state of the 
proceedings:" Leinbach v. Wolle, 211 
Pa. 629, 630. 

The defendant contends that there 
was no consideration for the promise to 
pay this balance, and that therefore 
upon that ground there should be judg- 
ment n. 0. V. for the defendant. 

In an action upon an account stated, 
we cannot go into the merits of the ori- 
ginal transaction. In South Side Trust 
Co., V. Washington T. P. Co., 252 Pa. 
237, 242, we have: "This action was 
brought upon an account stated, the gist 
of which consistes in an agreement to, 
or acquiescence in, the correctness of 
the account, so that in proving the ac- 
count stated, it is not necessary to show 
the nature of the original transaction, or 
indebtedness, or to set forth the items 
entering into the account." In Peters' 
Estate, 20 Pa. Superior Ct. 223, 226, we 
have: "The settlement of an account 
and striking of a balance is a clear ad- 
mission of a precise indebtedness, the 
balance so ascertained becomes a new 
principal; it cannot be re-examined to 
ascertain the items or their character, 
except upon proof of fraud or mistake/' 
In McClelland's Executor v. West's Ad- 
ministrator, 70 Pa. 183, 187, we have: 
"Where an account is settled and a bal- 
ance struck, the balance clearly bears in- 
terest, notwithstanding interest had been 
added into the account. The balance of 
the account being stated by themselves, 
becomes a new principal, and we do not 
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go behind it, to ascertain the items, or 
their character, which entered into the 
account." Also in i C. J. 705, Sec. 331, 
we have: **In one sense, relating to the 
necessity of looking to the original 
items, an account stated alters the char- 
acter of the original indebtedness and is 
itself in the nature of a new promise or 
undertaking, and raises a new cause of 
action between the parties. It is not, 
however, strictly speaking, the creation 
of a new debt, but merely a statement 
and acknowledgment of an old debt 
from which the law implies a sufficient 
promise to support an action; it merely 
reduces a pre-existing liability to a cer- 
tainty. Nevertheless, the items of the 
original account are merged in the ac- 
count stated; and accordingly, an action 
thereon is not founded upon the original 
debt or items of debt, but upon the bal- 
ance agreed to by the parties, and the 
promise to pay the same; and therefore 
it is not necessary in such an action to 
prove the original debt or items thereof ; 
nor can the items of the original cause 
of action be inquired into unless ground 
is laid for opening, falsifying, or sur- 
charging the account." 

This being clearly an action upon an 
account stated, on the evidence as sub- 
mitted by the plaintiff, defendant's rule 
for judgment n. 0. v. cannot be sus- 
tained. 

Rule for judgment n. 0. v. is dis- 
charged. 



C. F. of Lancaster Co. 

Miller V. Lewitas 



Real estate — Marketable title — Ad- 
verse possession — Statute of limitations 
— Deed covering only part of tract in 
possession. 

A title depending- on tlie J>ar of the Sta- 
tute of Limitations may be mnrketable and 
a purchaser compelled to accept it, if it 
clearly appear that the entry of the real 
estate is Ixirred. 

Where a party made an aRi'^^nient to sell 
a ce!-tain tract of real estate of which entire 
tiaet he and his predecessors had been in 
actual, open, notoiious and adverse posses- 
sion since 1SS2 altlioui;}i tlie deed to his pre- 
decessor at tliat timo covered only a part of 



the said entire tract, but no entry or claim 
had even been made to the part not covered 
by the deed, the title to the entire tract is 
marketable and the agreement enforceable 
ag-ainst the purchaser. 

Case stated to determine title of land. 

John H. Mai one, for plaintiff. 

Oliver S. Schaeffer, for defendant. 

Hassler, J., September 13, 1922. — 
The plaintiff entered into an agreement 
to sell a hotel property in the Borough 
of Lititz to the defendant. It contained 
forty-five feet front on North Broad 
Street, and had a depth of one hundred 
and fifty-five feet. The consideration 
mentioned in the agreement was $13,- 
000.00, and the plaintiff agreed to con- 
vey it by good and marketable title. The 
defendant refused to accept the title of- 
fered because he did not consider it 
marketable. 

The following facts have been agreed 
upon in the case stated. There is no 
recorded title prior to April i, 1859. 
From that date to March 31, 1882, there 
is a recorded title. On the latter date 
the assignees of Benjamin Ritter, who 
was then the owner in possession, con- 
veyed a part of it to Emanuel Kauff- 
man. This part is described as having 
twenty-six feet nine inches front on 
Broad Street. This deed is not record- 
ed, but there is a record of the proceed- 
ings in the court of common pleas. 
Emanuel Kauffman went into possession 
of the whole of the tract, containing 
forty-five feet front on Broad Street, at 
that time, and continued in possession 
until March 15, 1889, when he died. By 
his last will and testament he advised 
and bequeathed his whole estate, includ- 
ing this real estate, to his wife, Mar\' H. 
Kauffman, who continued in possession. 
She died on July 8, 1885, leaving a will 
in which she directed her executors to 
sell the said property. This the^^ did, 
and by deed dated April 9, 1896, con- 
veyed it to Jefferson G. Usner, who on 
April T, 191 1, conveyed it to the plain- 
tiff. The deed from the executors of 
Mary H. Kauffman to I'sner, and the 
deed from Usner to the plaintiff are on 
record. All the owners mentioned have 
been in possession of the whole tract, 
which plaintiff agreed to convey to the 
defendant, since April i, 1859, during 
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the time that the deeds show that the 
title was in their name, and no claim 
of right of entry or possession has ever 
been made by Benjamin Ritter, who was 
of age when he made the assignment in 
1882, nor by any one other than those 
under whom plaintiff claims title. 

It has been decided in Pratt v. Eby, 
67 Pa. 396, that a title depending upon 
the bar of the statute of limitations may 
be marketable, and a purchaser compell- 
ed to accept it if it clearly appear that 
the entry of the real owner is barred, 
even if the owner be under a disability 
when the adverse possession commen- 
ced, the Act of April 22, 1856 applies. 
In deHvering the opinion of the court 
Justice Sharswood said, "The plaintiff 
below took adverse possession of the 
premises on March i, 1840, at which 
time the right of entry, if the orphans' 
court sale was defective, was in the 
heirs-at-law of the Rev. Robert Graham 
in fee; and thirty years having expired, 
whether they were then under the dis- 
ability or not, all right of entr\' in them, 
or any person claiming under them, is 
barred, unless there has been an entry 
followed by an action of ejectment, or 
an action within that period, of which 
the docket of the court of common 
pleas, and perhaps of the circuit court 
of the United States, will furnish the 
necessary negative evidence. Thus 
qualified and fortified we would be dis- 
posed to hold such a title resting on ad- 
verse possession to be indubitable, and 
therefore marketable." 

In the present case the plaintiff and 
his predecessor in title have been in pos- 
session of these premises since 1859. 
There is a recorded title from March 
15, 1889, by will and deed. It is true 
that the reference to the deed from the 
assignees of Benjamin Ritter to Eman- 
uel Kauffman, dated March 31, 1882, 
only includes a portion of this land, but 
he, Emanuel Kauffman, and his succes- 
sors in title, have been in possession of 
the whole of it since March 31, 1882. 
Benjamin Ritter was of l^al age, and 
not under disability from that time, and 
as no claim of right of entry or action 
in ejectment has been instituted by him 
or anyone to any portion of the land 
for that period, covering niore than 
forty years, under the authority of the 



case from which we have quoted, the 
title to the whole tract is indubitable, 
and, therefore, marketable. We are of 
the opinion that the defendant must 
comply with his agreement, and, there- 
fore, enter judgment for the plaintiff 
for the sum of $13,000.00. 



(). C. of York Co. 

Bender's Estate, No. 2 



Trustees — Liability for trust funds not 
collected by trustee — Embezzlement by 
attorney of funds entrusted to him to 
pay to trustee. 

A trustfe to receive and invest funds can 
not tK? held to the same prompt action in en- 
forcing: collection of securities as an execu- 
tor whose duty is to collect and distribute. 

All that is required from trustees is com- 
mon skim, common prudence and common 
caution; they are not liable beyond what 
they actually receive unless in case of grross 
negligence. 

Where an executrix, after the final conflr- 
mation of the report of an auditor distrib- 
utinK the balance on her account, entrusted 
securities and money to her attorney to de- 
liver and pay to a trustee to whom the same 
were awarded by sadd auditor, and the attor- 
ney embesaled the same, and the orphans' 
court subsequently relieved the executrix 
fliom liability for the loss through this em- 
bezzlement, it was Held, That the trustee 
could not be held, under the circumstances 
at the case, for the loss of the securities and 
.noney embezzled by the attorney, before de- 
li ver>' and payment thereof to the trustee. 

Sur excei^tions by Flora A. Bender, 
Chrt.stopher C. Bender, Ralph C. Har- 
kins. Edna Harkins, Walter L. Harkins, 
Irene E. Hantz, and Lovina Mar}- A. 
vStauffer, legatees and devisees under the 
last will and testament of the decedent 
aforesaid, to the "First Triennial Ac- 
count of the York Trust Company, Trus- 
tee "for the benefit of said exceptants, 
under the said last will and testament of 
said John C. Bender, deceased. 

For additional facts in the case not set 
forth in the opinion, see Bender's Es- 
tate. 33 Y. L. R., 125. 

Harvey A. Gross, for exceptions. 

Cochran, Williams & Kain, contra. 

Ross, J.. March 5th, 1923. — This con- 
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troversy is but one of a series of difH- 
cnlties occasioned by the deception of the 
trusted attorney of tht executrix of the 
decedent's estate. The assistance of this 
court was first sought in an attempt by 
the York Trust Company, trustee under 
the will of the above named decedent 
(John C. Bender), through its petition 
praying the court to make a decree or- 
dering and directing Flora A. Bender, ex- 
ecutrix of said will, to pay over to the 
petitioner, as trustee, a Ijalance due it 
under said will, as ascertained by an aud- 
itor's report distributing the balance on 
the account filed by said executrix. 

At the same time the above-referred to 
petition was filed, another petition was 
filed. In this last mentioned petition. 
Flora A. Bender, Christopher C. Bender. 
Walter 1. Harkins, Irene K. Hantz, and 
l^ovina Mary \. StaulTer, representing 
themselves as being "interested in the 
trust funds of .said estate (estate of John 
C. Bender, deceased), prayed this court 
to issue a citation to the York Trust 
Com])any to exhibit an account of its 
management of the trust estate and funds 
of the said John C. B.ender, deceased." 

A rule was granted on the said Flora 
A. I-5ender. executrix of the will of the 
said John C. Bender, deceased, and a ci- 
tation was awarded: both of which were 
made returnable June 24th, 1919. An- 
swers were duly filed, a hearing was had 
and testimony was taken in support of 
the rule and answers, which develoi>ed 
fifteen specific facts which the judge 
hearing the case fotmd. and stated con- 
secutively, as part of an opinion which 
was rendered and filed ( )ctol)er 27th. 
1919. The opinion is recorded in the of- 
fice of the clerk of this court in Docket 
**^ S,'* l)age 537. ( It is re|>orted in 33 
^'ork Legal Record, page 123). 

In that o])inion we found, as (me of 
the facts, that "15. Robert J. Lewis took 
advantage of his position as a trusted at- 
torney at law, and artfully deceived the 
respondent as well as the ]»ctiti(mer, by 
his mani]nilation of the assets of the es- 
tate f»f John C. Bender, deceased, which 
were placed in his control Ijecause of the 
confidence of the respondent : and which 
were so artfully manipulated because of 
the confidence re]K)sed in him by the ])e- 
titioner." We then refused to grant the 
]>raycr of the ]>etition of the said York 



Trust Company. In accordance with the 
findings of fact and conclusions recited 
in that opinion, the following worded or- 
der was made: "And now, to wit, Oc- 
tober 27th, 191 9, the respondent will be 
allowed to reform and restate her ac- 
count as executrix of the estate of John 
C. Bender, deceased, within twenty days 
from this date. The rule is discharged 
at the costs of the petitioner." 

The said Flora C. Bender, executrix, 
then filed her reformed account. In that 
account she did not charge herself with 
the trust funds which Robert J. Lewis, 
her attorney, had embezzled. The York 
Trust Company filed exce[)tions to that 
re-formed accoimt. which were duly ar- 
gued before this court, and dismissed. 
The opinions dismissing these exceptions 
were filed May 3rd, 1920, recorded in 
the office of the clerk of this court, in 
Kecord Book "5 T." page 125. In re- 
s|M)nse to further j ersistence of the York 
Trust C(mipany's attorney, we filed an- 
other opinion, in which the exceptions 
were analyzed and discussed, and the 
following worded order was made : ".And 
now. November 22d, 1920, all the excep-" 
tions are dismissed at the costs of the ex- 
cef)lor, unless within ten days from this 
date, the exceptor ])resent to this court 
additional testimony in support of any of 
the said excei)tions.'* The exceptors not 
having presented any additional testi- 
mony, at the ref|uest of exceptor's coun- 
sel, the following worded order was filed 
January 30th, 1922: "And now, Janu- 
ary 30, 1922, all exceptions filed, arg^ued 
and dismissed by this court in an opinion 
filed November 22(1. i()20. and recorded 
by the clerk of this court in Record Book 
"5 T," page 526. are dismissed at the 
costs of the excei)tant, for the reasons 
stated in said opinion." 

August 13th, 1922. the York Trust 
Company filed .its "first triennial ac- 
count'* as "trustee for the benefit of 
Mora A. Bender, et al." 

We are now called u])on to dis]>ose of 
the exceptions so filed to that account. 
They are as follows : "And now, to wit, 
.\ugust 25th. A. D. 1922, Flora A. Ben- 
der. C?hristophef C. Bender, Ralph C. 
Harkins, Edna Harkins, Walter L. Har- 
kins, Irene R. Hantz, and Lovina Mar>- 
A. StaufFer, legatees and devisees under 
the last will and testament of John C. 
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Bender, late of the city of York, in said 
count>% deceased, by their attorney, Har- 
vey A. Gross, hereby file the hereinafter 
specified exceptions to the first triennial 
account of York Trust Comjmny, trustee 
for the benefit of said Flora A. Bender 
and the other exceptants above named 
under the last will and testament of said 
John C. Bender, deceased, and aver and 
declare, that said exceptions are based 
upon the negligence and carelessness of 
said York Trust Company, trustee, to 
collect and receive from one Robert J. 
Lewis, Esq., of York. Pennsylvania, at- 
torney for the executrix of said estate, in 
whose custody and possession the funds 
and moneys belonging to the estate of 
said testator were known to be by said 
York Trust Company, trustee, and were 
believed by the said Flora A. Bender to 
have l>een paid over by said Robert J. 
Lewis, Esq., to said York Trust Com- 
[Tany, trustee, and which funds and 
moneys as hereinafter specified, because 
of the negligence and wanton careless- 
ness and failure on the part of said York 
Trust Company, trustee, to promptly col- 
lect and receive the same after the aud- 
itor's report in said estate had been filed 
and confinned by the said court as here- 
inafter specified, were unlawfully and 
fraudulently embezzled and misappropri- 
ated by said Robert J. Lewis, Esq. Said 
exceptions being as follows, to wit : 

"Exception No. i. — The accountant 
has not charged itself with all of the 
assets which should have come unto its 
hands, which by reason of its negligence 
and carelessness, as above set forth, it 
failed to receive. 

"Exception No. 2. — The accountant 
has not charged itself with the sum of 
S2;^.oi6.43, the amount awarded to it by 
Charles A. Reider. Esq., auditor ap- 
f>ointed by said court to distribute the 
balance of the account of Flora .\. Ben- 
der, exectitrix of the estate of the said 
John C. Bender, deceased, said auditor's 
rqjort having l)cen filed and confinned 
uisi in said court on January 25, 1915, 
and no exceptions having been filed there- 
to,'- was subsequently, to wit. on Fehru- 
ar3^'i6, 1915, confirmed absolutely. 

''Exception No. 3. — The accountant 
has charged itself only with the sum of 
$4,020.26, received by it on Af)ril 26. j 
1916, ofthe amount awarded to it in the' 



auditor's report as s|>ecilied in exception 
No. 2, and has not charged itself with 
interest and income on said amount from 
February 16, 191 5. the date when it 
ought to have received said sum, to April 
26. 1916. 

"Exception No. 4. — The accountant 
has not charged itself with the sum of 
$18,996.67, and with the interest and in- 
come thereon from February 16, 1915, 
the date when it ought to have received 
said moneys. Said sum was $18,996.17, 
representing the difference between the 
amount awarded to the accountant by 
said auditor's rei)ort and the amount it 
actually received as set forth in Excep- 
tion No. 3. 

"The said sum of $18,996.17, speci- 
fied in exception No. 4. is made up of 
items which were claims in favor of the 
estate of said testator at the time of his 
death, as follows, to wit : 
"Mortgage vs. William 1). I^an- 

dis, principal and interest... $ 523.55 
"Promissory note vs. Rol>ert J. 

Lewis, principal and interest. 3.284.25 
"Judgment vs. John S. Schrum, 

principal and interest 2,094.17 

"Promissory note vs. .Alexander 

Gates . .'. • 312.96 

"Promissory note vs. 1-loffman 1564 
"Judgment vs. Sylvester Hein- 

del 497.00 

"Mortgage vs. Samuel Sloat... 1,769.01 
"Alortgage vs. Jacob D. Leh- 
man . . 7 . - . . 1 ,569.75 

"Judgment vs. John K. Glad- 

f eher 1 ,600.00 

"Promissory note vs. C. E. 

►Ariiig, and interest 336.48 

"Moneys received by Robert J. 

Lewis, l^sq., on coal account 800.00 
"Moneys received for testator's 

interest in Springettsbury 

Township Farm : 4,250.00 

"Testator's share of C. Bender 

estate's one-half of farm. , . . 850.00 
"Check on Fanners' National 

Bank of York. Pa 9-^5. 38 

"Proceeds of check on York 

Trust Coni])any, dated July 

II, 1912 200.^ M ) 

"Proceeds of check on York 

Trust Co.. dated Sept. 11. 

1912 100. r>o 

"Proceeds of check on ^'ork 
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Trust Co., dated Nov. i6, 

1912 200.00 

"Proceeds of check on York 

Trust Co., dated Feb. 8, 

1913 200.00 

"Proceeds of check on York 

Trust Co., dated Sept. 9, 

1913 200.00 

"With all of which items, Flora A. 
Bender, executrix, charged herself in 
her first account of her administration of 
the estate of said John C. Bender, de- 
ceased, which account was filed in said 
court and confirmed nisi on August 31, 
19 14, to which no exceptions were filed, 
and which account was audited and dis- 
tribution made by Charles A. Reider, 
Esq., as set forth in the above excep- 
tions, and which account after due pro- 
ceedings had, and pursuant to the order 
and decree of said court made on Octo- 
ber 27, 1919, was reformed and re-stated 
by eliminating said items therefrom, 
which it was alleged and proven were un- 
lawfully and fraudulently embezzled and 
misappropriated by said Robert J. Lewis, 
Esq. Said reformed and re-stated ac- 
count having been filed and confirmed 
nisi on December i, 1919, and finally con- 
firmed by said court on January 30, 
1922." 

The counsel engaged have filed the fol- 
lowing agreement: "Dec. 2d, 1922. 
Whereas, Harvey A. Gross, attorney for 
Flora A. Bender, Christopher C. Ben- 
der, Ralph C. Hawkins, Edna Hawkins, 
Walter L. Hawkins, Irene E. Hantz and 
Lovina Mary A. Stauflfer, legatees and 
devisees under the last will and testament 
of John C. Bender, deceased, on August 
25th. A. D. 1922, filed certain exceptions 
to the first triennial account of York 
Trust Company, trustee under the last 
will and testament of said John C. Ren- 
der, deceased. 

"And whereas, it is the desire of all 
parties interested that said exceptions be 
argued immediately before the court and 
without the requirement of the appoint- 
ment of an auditor to pass thereon and 
that at said argument the testimony taken 
on May 26, A. D. 1919. in oi>en court, in 
the matter of the rule against Flora A. 
Bender, executrix, shall be used at this 
argument with the same force and effect 
as though said testimony had been re- 



taken for the purpose of argument on the 
exceptions aforesaid. 

"Now therefore it is agreed by and be- 
tween said Harvey A. Gross, counsel for 
the parties above named, and G. Hay 
Kain, attorney for York Trust Com- 
pany, that the appointment of an auditor 
to pass upon said exceptions is hereby 
waived and it is agreed that arg^ument 
shall be held directly before the court. N. 
Sargent Ross, judge, and that the testi- 
mony heretofore taken 011 May 26, A. D. 
J919, and hereinbefore referred to, shall 
be used at this argument." 

If we understand that agreement, it 
means that the sj^ecific facts found by this 
court, and stated in the opinion filed Oc- 
tober 27th, 1 91 9, hereinbefore referred 
to. shall be the basis upon which the logic 
of our present task shall rest. 

It was upon those facts that we based 
our opinions when the exceptions to the 
account of the executrix, filed by the 
York Trust Company (see opinion filed 
May 23rd, 1920), (see opinion filed No- 
vember 22d, 1920), were dismissed. 

The same equitable principles should 
control the present adjustment as moved 
us to dismiss the prayer of the petition 
and allow the executrix to file a re- 
fonned account (see opinion filed Octo- 
ber 27th, 1919) and dismiss the excep- 
tions to that re-formed account of the 
executrix. Under those principles, we 
could not sustain the present exceptions. 

The facts show that both the account- 
ant executrix and the accountant trustee* 
were equal dupes of the trusted attorney 
who was allowed to act for the execu- 
trix. Tt was her duty to see that the trust 
funds were duly collected and deposited 
with the trustee: and, while it might be 
said that it was carelessness which per- 
mitted the embezzlement of the trust 
funds, yet it is plain that the embezzkr 
was the employed attorney of the execu- 
trix. He misled the executrix by making 
her believe that the funds had been de- 
posited with the trustee ; and she, the ex- 
ecutrix, trusting in his word, did nothing 
further to ascertain the truth until it was 
too late to recover from the embezzler. 
H she is to be excused, surely the trus- 
tee, who could properly look to her for 
payment of the trust funds, should not be 
held liable. "Where one of two inno- 
cent persons must suffer loss by reason 
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of the fraud or deceit of another, the ioss 
should fall upon him by whose act or 
omission the wrongdoer has been enabled 
to commit the fraud." 

It must be remembered that the funds 
involved in the present inquiry were first 
intrusted by the will of the decedent, in 
the settlement of his estate, to the execu- 
trix. She, under the will, was authorized 
to collect and transfer that fund to the 
York Trust Company, whom the will 
desig^nated as trustee. The executrix, 
though granted letters testamentary by 
the register of wills, filed no inventory 
and appraisement of the decedent's es- 
tate, but two years and three months af- 
ter her authority to act as executrix was 
granted to her by the register of wills, 
she was led to file an account of her trust, 
in which account she published that she 
was to be charged with those trust funds. 
( See 3rd, 4th, 5th, 6th and 7th specific 
findings of fact). 

The 14th specific finding of fact is as 
follows : "Robert J. Lewis had been the 
trusted attorney of John C. Bender, de- 
ceased, while he was yet living. Flora A. 
Bender was advised by her husband to 
employ Lewis as her attorney. She did 
so employ him, and he, by subterfuge, art 
and trickery, deceived her to the extent 
that she filed her account which charged 
herself with the assets of the estate of 
her deceased husband and which she did 
not possess, assets which Lewis, her at- 
torney, had represented were held by the 
York Trust Company as trustee, except 
such as she was holding as executrix, 
w^hich she delivered to the trustee by her 
check as executrix, April ist, 191 6, men- 
tioned in our loth finding of fact." 

This, together with the other facts, 
which, by agreement, control us in dis- 
posing of the exceptions now under con- 
sideration, demonstrate that the York 
Trust Company should not be held ac- 
countable for the loss of trust funds 
which were never delivered to it. 

A trustee such as the York Trust Com- 
pany is in this case, cannot be held to the 
same prompt action in enforcing collec- 
tion of securities as an executor whose 
duty is to collect and distribute : Cham- 
bersburg Savings Fund Association's 
Appeal, 76 Pa. 203 ; Webb's Estate, 165 
Pa. 330. As trustee in this case, it was 
not liable beyond the funds it actually re- 



ceived for the trust : Calhoun's Estate, 6 
Watts, 188; Bradley's Appeal, 89 Pa. 
514; Bartol's Estate, 182 Pa. 407. "The 
rule as to liability for failure to collect 
assets of the estate is well settled. In Cal- 
houn's Estate, 6 Watts. 185-188, Mr. 
Justice Rogers said : *A11 that a court of 
equity requires from trustees is common 
skill, common prudence and common 
caution. Executors, administrators or 
guardians are not liable beyond what they 
actually receive unless in case of gross 
negligence; for when they act as others 
do with their own goods and with good 
faith, and are not guilty of gross negli- 
gence, they are not liable' " : Mr. Justice 
Potter, in Skeer's Estate, 236 Pa. 404- 
407-4oi8; Wood's Estate, 272 Pa. 8. 

Under the facts of the case, and the 
law hereinbefore cited, w^e must dismiss 
the exceptions. 

And now, March 5th, 1923, the excep- 
tions are dismissed at the costs of the ex- 
ceptant. 

An exception is given on the ruling. 



c. p. of 



Delaware Co. 



Luchka V. Metropolitan Life 
Insurance Company 



Evidence — Public records — State 
Commissioner of Health — Records of 
dispensary — Claim of priznlege — Attach- 
ment. 

Where fraud is alleged by an Insurance 
comi>any in slatemtnts made as to health by 
the insured, the company has a right to 
compel the State Commissioner of Health to 
produce the records of a State dispensary as 
evidence to establish the fraud. 

The commissioner cannot avoid producing 
the records on the ground that they are priv- 
ileged and that their publication would be 
Inexpedient for the public Interest and injur- 
ious to the public service and to the inter- 
ests of the (>>mmonwealth. 

Petition for attachment of a witness 
who refused to appear. Attachment is- 
sed. 

/. D, Ledward, for plaintiff. 

W. R. Fronefield, for defendant. 

Fred Taylor Pusey, Deputy Attorney- 
General, for Dr. Martin. 
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Haiise, J., 15th judicial district, spe- 
cially presiding, Nov. i, 1922. — The life 
of ])laintilT's husband was insured in her 
favor ])y defendant coni])any. The hus- 
band died within a year of the date of 
the i)olicy. When his medical examina- 
tion for the insurance occurred, he was 
asked, amoni^ other (juestions, whether 
he had ever had tuberculosis. His answer 
was, ''No." To the action on the policy, 
defendant asserted that that v/as false; 
that the insured at the time of his aj^pli- 
cation was, and had been for some time 
prior thereto, sufferinc^ from tuberculo- 
sis, and had been treated therefor at the 
Chester disf)ensary for tuberculosis prior 
to the date of his medical examination. 

To establish this defense. Dr. Edward 
Martin, State Commissioner of Health, 
iIpDointed by the C^overnor of the Com- 
monwealth, was duly subpoenaed as a 
\\itness, to a]>pear in person and produce 
the dispensary records which are under 
his control and in his keepin^i^. Upon 
the advice of the Attorney-General of the 
Commonwealth, the witness refused to 
proiluce the records and to testify, where- 
upon defendant's counsel moved that an 
attachment issue. Counsel for j)lainti ff 
stated to the trial judi^e that he had no 
objection to the j-^roduction and intro- 
duction of these records. 

Dr. ^VTartin has, j)ersonally, no dispo- 
sition to disobey the subpoena, but does 
so as a matter of claimed ])rivile<::e in 
view of his official ca])acity. In his an- 
swer, as it ai)])ears in the notes of testi- 
mony, he states, as the reason for !iis re- 
fusal, this : **As the head of an executive 
de])artment of the Commonwealth, I can- 
not be re(]uired to j^roduce, even on sub- 
poena from the courts, any of the rec- 
ords of said department, the ])ublication 
of which I deem inexpedient for the 
public interest and injurious to the pub- 
he service and to the interests of the 
Commonweahh, as I do the papers which 
I have been retjuested to produce in 
court." The excuse thus given is based 
on the conclusion announced in Hart- 
ran ft 's Ai)peal, 85 Pa. 433. 

With the general proposition stated in 
the ca^e referred to, there can be no con- 
tention, but, in our judgment, it has no 
a])plication to the situation here pre- 
sented. The disclosure of what are com- 



monly termed "state secrets" cannot be 
comi)elled ( 5 Chamberlayne on Evidence, 
§ 3708), and this was the basis of the 
ruling in the Hartranft case. The reason 
U])On which this proposition rests is be- 
cause executive officers are not to be ren- 
dered liable for acts done in their ol'ticial 
capacities : 4 W^gmore on Evidence. 
§ 2368. The Commissioner of Health ib 
retiuired, by one of the statutes regulat- 
ing his def)artment, to make an annual re- 
port to his superior — the Governor. If 
the Governor or he were asked to divulge 
the contents of that document at the trial 
of a cause, there could be no question as 
to his right to refuse so to do. But the 
fact that he is the head of a department 
of the state government, with records, 
such as those here involved, under his 
control and in his custody, does not. as 
we view it, clothe him with authority to 
say that he will not produce them when 
re([uired by a co-ordinate branch of the 
government, and this because such rec- 
ords are not privileged so far as he is 
concerned: Hawthorne v. Delano, 167 X. 
W. Re])r. i<)6. It is within the power 01 
the legislature to place the seal of secrecy 
on records of this kind, but until that 
transpires, they must be produced : White 
Co. V. Murphy, 10 1 Atl. Repr. 337. 

If the witness' position is sound, then 
the door to the records of every institu- 
tion tmder state control and management 
is closed to the gaze of a jury in the trial 
of a cause in which those records are es- 
senti.'d, pertinent and admissible as evi- 
dence. If it were necessary to prove in 
a controversy over a will that at the date 
of the will the testator was confined in 
the State Hos])ital for the Insane, at Xor- 
ristown, the board of managers could de- 
cline to produce the hospital records 
showing that fact, on the ground that 
they, the managers, are a part of the ex- 
ecutive arm of the state government. So, 
too, if it were desired to establish the 
fact that a person had been injured in a 
coal mine and had been confined in the 
"State Hosj)ital for Injured Persons of 
the Middle Coal Field" at a certain time, 
the board of managers, appointed by the 
Crovernor, could refuse to exhibit their 
records demonstrating the fact on the 
same ground. When one person is at- 
temj^ting, as alleged here, to perpetrate a 
fraud on another, how can it be success- 
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fully contended that it is ^'inexpedient for 
the public interest and injurious to the 
public service and to the interests of the 
Commonwealth" to produce the records 
of a state institution, the result of which 
may be to throttle the attempt, if such 
there be. The information here sou£rht 
is relevant and pertinent to the issue to 
1)6 tried. The records called for do not 
affect the o])crations of the Common- 
wealth as a commonwealth, or any of lier 
ofticers or aj^ents in their official capa- 
cities. 

We are of the opinion that the witness 
must af)pear and produce the records re- 
ferred to. The aj)plication made is 
iijranted and an attachment is dirtcted to 
i^sue ae^ainst Dr. Edward Martin. 



C, I\ of 



Lackawanna Co. 



Artisans B. & L. Assn. v. Campbell 



Building and loan association — Fines 
— Act of April 10, 1^79, P. L. 16. 

A building: and loan association incorpor- 
ated under the Act of April 10. 1S79, l\ L. 
16, has the unquestioned authority to im- 
pose fines or penalties for the non-payment 
of inteiest or installments of dues as there- 
in limited. 

The penalty cannot he claimed beyond the 
date of borrower's death. It must be re- 
S"arded as stiictly personal to him as it can 
only be justified by way of punishment for 
some delinquency in and about the dis- 
charere of some personal duty owinp by the 
member to his association. When he ceases 
to be a member such duty ceases. 

^fotion for judgement sec. reg. on sci. 
fa. sur mortgage. 

O. B. Partridge, for Plaintiff. 

/. /. Powell, for Defendant. 

Edwards, P. J., August 12, 1922. — 
Sci. fa. sur mortgage given to plaintiff 
association by D. J. Campbell, one of its 
members. 

Date of mortgage, July 15, 1916; 
debt, $5,000. 

Payable in monthly installments of 
fifty dollars, being twenty-five dollars 
on account of dues, and the like amount 



for interest, beginning in August, same 
year. 

No payment was ever made. Mort- 
gagor died at this city, the place of his 
domicile, April 24, 1920. 

In the meantime the plaintiff's assets 
have been taken over by the commis- 
sioner of banking sec. leg., and at his in- 
stance foreclosure was begun by this 
writ March 24th, this year, to which 
defense was taken by affidavit. Instead 
of challenging its sufficiency by excep- 
tion, plaintiff replied. Thereupon by 
agreement of counsel at bar the case 
was deemed to be at issue on the plead- 
ings and was submitted in that form for 
decision by the court. 

The single question in dispute is as to 
the amount of tines incurred by the 
mortgagor's default. 

Plaintiff association came into exist- 
ence since 1879 ^^^^ ^^ therefore subject 
to the provisions of the statute of that 
year relating to such institutions : Act 
of loth April, 1879, P. L. 16. Hence 
its authority to impose fines as therein 
limited is unquestioned. The provision 
is this: "Fines or penalties for the non- 
pa}-ment of interest, installments of 
(lues, and bonus or premium, shall not 
exceed two per cent per month on all 
arrearages.'* Sec. 6. 

That is the amount of the penalty to 
which this mortgagor was subject by 
force and effect of section 5 of plain- 
tiff's constitution, in terms as follows: 
''Any stockholder neglecting or refusing 
to pay his or her monthly dues, interest, 
premiums or insurance as the same shall 
become due, shall pay an additional sum 
of two cents monthly on each dollar re- 
maining unpaid." 

Default in this case began with the 
first installment falling due in August 
next after the date of the mortgage. 
The arrearage then amounted to fifty 
dollars. Hence one dollar penalty is 
claimed for that month. But the de- 
fault continued and the amount remain- 
ing unpaid accumulated by regular in- 
crements of fifty dollars each successive 
month, and on plaintiff's computation 
the fine made a corresponding growth 
so that the next month it was two dol- 
lars; the next three dollars, and so on, 
increasing by one dollar each month. 
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To this it is objected that it com- 
pounds the fines and amounts to grevi- 
ous usury. Accordingly it is claimed to 
be invalid under the ruling of Lynn v. 
B. & L. Association, 117 Pa., i. 

JJut that decision doesn't touch the 
point at stake here, which is that of the 
method of computation. The issue 
there was on the question whether a 
penalty of ten per cent a month was a 
reas(jnable exercise of corporate power 
to enact by-laws. As illustrating its ex- 
cessive character the reasoning of the 
court pointed out that at the end of 
twelve months a member continuously 
in default of a fifty dollar monthly pay- 
ment would have to pay one hundred 
and twenty per cent of the principal 
sum upon which default had been made. 
This was a case of an association not 
governed by the Act of 1879; the extent 
of its authority in the premises was en- 
tirely open; and on strictly common law 
grounds the rate was held to be exces- 
sive, and therefore unlawful. 

The same applies to what is said on 
the subject at section 412 in Judge End- 
lich's excellent work cited by counsel. 
For it is not to be overlooked that w^hat 
was there under discussion was the rate ; 
the arithmetical progression which w^as 
pronounced invalid was in the rate it- 
self, not in the unavoidable result due to 
the regular increase in the principal 
amount owing by the delinquent mem- 
ber. In that connection the learned 
writer commenting upon the legitimate 
purpose to be subserved by the imposi- 
tion of a penalty, observed that "a fine 
of from one to two per cent per month 
would in nearly all cases be sufficient 
and just.'* 

No question of rate can arise here as 
that is disposed of by the statute. Thus 
the inquiry narrows itself to the simple 
question whether plaintiff's computation 
is in accord with the terms of this Act 
and those of its own constitution; and 
I am unable to see why it is not. 

As limited by the statute the right of 
assessment recurred from month to 
month and the subject matter was "all 
arrearages." The law of the plaintiff 
association imposed the penalty monthly 
**on each dollar remaining unpaid." As 
between the two forms of expression 



there is no substantial variance. Neither 
is there any apparent room for differ- 
ence of opinion as to what is meant 
The unavoidable conclusion is that in 
August, 1916, mortgagor was charge- 
able with a penalty of one dollar be- 
cause there was then in arrear and un- 
paid the sum of fifty dollars; while, for 
example, by January next following the 
charge would be six dollars because the 
arrearages then amounted to three hun- 
dred dollars; and so on to the end. 

This serves to call attention to one 
other question discussed by coimsel, viz., 
whether the penalty can be claimed 
down to the date of foreclosure. 

No hesitation is felt in holding that it 
can not continue beyond the date of the 
borrower's death. It must be regarded 
as strictly personal to him as it can only 
be justified by way of punishment for 
some delinquency in and about the dis- 
charge of some personal duty owning by 
the member to his association. When 
he ceases to be a member such duty 
ceases ; and it can make no practical dif- 
ference whether the membership has 
terminated by death, withdrawal or 
otherwise howsoever . Hence in this 
case the date of death must be taken to 
have marked the close of this disputed 
part of the account. 

Finally, it is said that the association 
has incurred the penalty of laches for 
suffering the mortgage to run on imcol- 
lected all these years, and should there- 
fore in justice and equity be visited with 
the forfeiture of the fines either in 
whole or in part. Considering the na- 
ture of the relation between the mem- 
bers of such association, the theory is 
believed to be erroneous : B. & L. Assn. 
V. Heaton, 233 Pa., 173. 

The issue is with plaintiff and the en- 
tire account may be stated as follows : 

Debt $5,000.00 

Int. July 15, 1916, to August 

12, 1922 1,823.30 

Fmes to April i, 1920 1,035.00 

Att'y commission provided by * 

mortgage 250.00 

Total $8,108.30 

For that amount judgment is directed 
to be entered for plaintiff and against 
the defendant. 
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Oyer V. Oyer 



Divorce — First cousins — Marriages 
void Ah Initio — Legal status of parties 
— Statutory provisions, 

A divorce was granted whore first cousins 
obtained a marriage license in AUegrheny 
County and then went to Ohio and were mar- 
ried there on that license. The fact that the 
marriage ceremony was performed In an- 
other jurisdiction and that there may have 
been a failure to comply wdth the laws of the 
state where It was performed, are not con- 
trolling factors in a divorce proceeding. 

The Act of June 24, 1901. P. L. 587, must be 
read with the Act of March 13, 1815, not with 
the Act of April 14, 1859, P. L. 647. The fifth 
section of the Act of 1815 deals with mar- 
riage and divorce, the A.ct of 1859 does not. 
A marriage "void" because prohibited by the 
statutes cited is open to attack during- its 
continuance, but may not be "inquired into 
after the death of either husband or wife." 

There is a radical difference between a 
marriage that is unlawful and a supposed or 
alleged marriage void ab initio. This differ- 
ence is recognized in legislation and by the 
courts. 

Where a man and a woman, both residents 
of Pennsylvania, whose marriage was pro- 
hibited by the laws of Pennsylvania because 
of their blood relationship, went into Mary- 
land and were there married, with the ex- 
press intention of evading the laws oif Penn- 
sylvania, and Immediately after the mar- 
riage returned to Pennsylvania, and resided 
there, the marriage was invalid, and a de- 
cree of divorce was granted. 

Divorce. 

Weil, Sipe & Campbell, for libellant. 

Carpenter, J., October 9, 1922. — The 
petition contains two prayers, which, as 
the master says, are inconsistent. The 
first is that a supposed or alleged mar- 
riage be decreed "to be null and void," 
the second, that a divorce be decreed. 
The first suggests that the parties were 
not married, the second that they were. 
In this instance the allegation is that the 
marriage was unlawful. There is a rad- 
ical difference between a marriage that is 
unlawful and a supposed or alleged mar- 
riage void ab initio. This difference is 
recognized in legislation and by the 
courts. The acts of assembly baring 
upon the question are: (a) March 13, 
1815 ; (b) April 14, 1859, P- L. 647; (c) 
March 31, i860; (d) June 24, 1901, P. 
L. 587. 

Sec. I of the Act of 181 5 enumerates 



among other causes for divorce, that — 
"he or she (respondent) hath knowingly 
entered into a second marriage in viola- 
tion of the previous vow he or she made 
to the former wife or husband whose 
marriage is still subsisting," and pro- 
vides that, "in every such case it shall 
and may be lawful for the 'innocent and 
injured person' to obtain a divorce from 
the bonds of matrimony." 

It will be noted that the act applied 
where the wrongdoer "knowingly" en- 
tered into a second marriage. 

Section 5 of the act reads : 

"All marriages within the degrees of 
consanguinity or affinity, according to 
the table established by law are hereby 
declared void to all intents and puq^oses, 
and it shall and may be lawful for the 
courts of common pleas of this Common- 
wealth or any of them to grant divorces 
from the bonds of matrimony." 

Section 39 of the Act of March 31, 
i860, P. L. 392, specifies the degrees of 
consanguinity or affinity within which 
marriage is unlawful and void, and the 
Act of 1901, P. L. 597, makes it unlaw- 
ful for first cousins to marry and de- 
clares such marriages void. This act 
( 1 901 ) makes no provision for annul- 
ment or for divorce, it merely adds to the 
class within which marriage is unlawful. 
Section i of the Act of 1859 declares that 

"In all cases where a supposed or al- 
leged marriage shall have been con- 
tracted, which is absolutely void by rea- 
son of one of the parties thereto having 
a husband or wife living at the time, the 
courts of common pleas shall have power 
to decree the said supposed or alleged 
marriage to be null and void, upon the 
application of the innocent party." 

The decree does not alter, it merely 
declares, the legal status of the parties. 
The act does not make "unlawful" a mar- 
riage which in the absence of legislative 
inhibition would be lawful. It is a state- 
ment of substantive law. 

As early as 1797 it was held that where 
a woman whose husband had been absent 
for several years contracted a second 
marriage. -the frrst husband being alive, it 
was void. See Kenley v. Kenley, 2 
Yeates, 207. In Heffner v. Heffner, 23 
Pa. 104 ( 1854) , the court said : "A man 
having a wife in full life is utterly pow- 
erless to make a valid contract of mar- 
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riage and his attempt to do so is utterly 
nugatory." These cases are cited with 
approval in Thomas v. Thomas, 124 Pa. 
646. 

The prayer that the court decree the 
alleged or supposed marriage "to be null 
and void" cannot be granted. This case 
does not come within the provisions of 
the Act of 1859. 

It is not necessary to consider and dis- 
cuss the charges of cruel and barbarous 
treatment and indignities to the person. 

The Act of 1901 must be read with the 
Act of 181 5, not with the Act of 1859. 
The fifth section of the Act of 1815 deals 
with marriage and divorce, the Act of 
1859 does not. A marriage "void" be- 
cause prohibited by the statutes cited is 
open to attack during its continuance, but 
may not be "inquired into after the death 
of either husband or wife." 

The material facts discovered by the 
petition or libel and the testimony are 
not controverted. In September, 1920, 
libellant and respondent obtained a mar- 
riage license in this county and went to 
Ohio, where, on October 24, the mar- 
riage ceremony was performed by Rabbi 
Greenstein. Shortly thereafter the par- 
ties returned to Pennsylvania, where 
they have since resided. On and prior to 
October 24, 1920, libellant resided in 
Pittsburgh, Allegheny County, and re- 
spondent resided in the Borough of Far- 
rell, fiercer County, Pennsylvania. From 
October 28, 1920, to October 13, 1921, 
both resided in Farrell, and on that date 
libellant returned to Pittsburgh, respond- 
ent remaining in Farrell. 

In her petition libellant avers that on 
the 24th day of October, 1920, "a sup- 
posed or alleged marriage was celebrated 
between the libellant, Pearl Oyer, and 
the respondent, David Oyer, in Warren, 
Trumbull County, Ohio." 

She further alleges cruel and barbar- 
ous treatment and indignities to her per- 
son, but these averments will not be dis- 
cussed. 

The facts pleaded to sustain the aver- 
ment that "a supposed or alleged mar- 
riage" was celebrated are 

(a) No license was issued by the 
proper authorities in Ohio, the ceremony 
having been performed pursuant to li- 
cense granted in Allegheny Count\% 
Pennsylvania. 



(b) Libellant and respondent "are re- 
lated by blood within the degree of con- 
sanguinity" wherein marriage is by the 
laws of the State of Ohio rendered ille- 
gal and wholly void. 

(c) Respondent induced libellant to go 
to Ohio to have the marriage ceremony 
performed for the sole purpose of evad- 
ing the laws of Pennsylvania prohibiting 
the marriage of first cousins. 

The evidence .sustains the averments 
that a license was not issued in the State 
of Ohio; that libellant and respondent 
are first cousins, and that they went to 
Ohio for the purpose of evading the law 
of Pennsylvania making unlawful the 
marriage of first cousins and declaring 
such marriages void. There is no doubt 
respecting the relationship of the par- 
ties, the father of respondent and the 
mother of libellant being brother and sis- 
ter. The fact that the marriage cere- 
mony was performed in another juris- 
diction and that there may have been a 
failure to comply with the laws of the 
state where it was performed, are not 
controlling factors here, though in other 
circumstances they might be. The par- 
ties had a right to go to Ohio or else- 
where to be married, but when their sole 
purpose was to evade the laws of this, 
their domiciliary state, to which they 
immediately returned and where they 
have since resided, their attempted eva- 
sion was ineffectual and their marriage 
unlawful: StulFs Estate, 183 Pa. 625. 

Divorce decreed. 



c. P. of 
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First Narional Bank of Delta v. 
J. H. Wiley 



Execution by lien creditor — Stay of — 
Domestic attachment — Sale by trustees 
—Act of June 13, 1836. 

An execution by a lien creditor wiU not be 
stayed in order to permit a sale of the real 
estate by trustees in domestic attachment 
proceedings. 

There is nothing in the Act of June 13, 
1836. P. Lr. 610, requlrin^r that liens should be 
divested and paid out of the proceeds of a 
sale or which authorizes the court to prevent 
a plaintiff in a Judipnent asrainst the defMid- 
ant in a domestic attachment from proceed- 
ing to collect the same out of his real estate. 
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Even If the court had power to stay the 
execution, it would not do so unless it was 
shown that it would be to the advantage of 
the creditors to permit the trustees to sell th» 
pioperty. 

Rule to Stay writs of execution. Rule 
discharged. 

John A, Nauman, for rule. 

/. C. Arnold and Chas. A. Hawkins, 
contra. 

Hassler, J., January 13, 1923. — A do- 
mestic attachment was issued against J. 
H. Wiley in this court to October Term, 
1922, No. 89, and Thomas C. Evans, W. 
S. Doebler and Marvin E. Bushong 
were appointed trustees. At the time 
the attachment was issued there were 
live judgments against him which were 
liens upon his real estate. In two of 
these judgments The First National 
Bank of Delta, Pa., is the plaintiff, 
which judgments amount to four thou- 
sand dollars. These are prior liens to 
judgments, in which Mrs. E. R. Wiley 
and Elmer Wiley are the plaintiffs, 
which two latter amount to something 
over three thousand dollars. 

The First National Bank of Delta, on 
November 20, 1922, issued fi. gas. on its 
judgments, and was about to sell the 
real estate of the defendant. One of the 
trustees presented a petition to this 
court asking that the said executions be 
stayed and the trustee be permitted to 
sell the real estate, upon which petition 
this rule was granted. In its answer to 
the petition The First National Bank of 
Delta contends that the execution should 
not be stayed. 

An examination of the Act of 13 
June, 1836, P. L. 610, relating to do- 
mestic attachments, does not show that 
we have any authority to grant the pray- 
er of the petition. Section 19 of the Act 
provides that the trustees shall be vested 
with all the real estate of the person 
against whom the domestic attachment 
has been issued, subject to all the liens 
existing at that time, and Section 29 
provides that they may sell the real es- 
tate after the third term succeeding that 
at which the writ was made returnable. 
Nothing in the act shows that the liens 
upon the property shall be divested and 
paid out of the proceeds, nor is there 
anything in it which authorizes the court 



to prevent a plaintiff in a judgment 
against the defendant in such an attach- 
ment from proceeding in the collection 
of the same out of his real estate. 

Even though we had the power to 
grant the prayer of the petition, no such 
case has been presented to us as would 
justify our interference. It does not 
appear that it would be ^n advantage to 
the creditors to permit the trustees to 
sell. What the value of the real estate 
is has not been shown. It may not be 
worth the amount of the plaintiff's judg- 
ments. It is intimated in one of the 
briefs of argument that it is worth suffi- 
cient to pay the plaintiff's judgments 
and part or all of the subsequent judg- 
ments. This fact, however, has not 
been proven, but if such is the case it 
would not justify our interference, but 
such judgment creditors must protect 
their liens at the sheriff's sala of the 
land. 

In Hooton v. Will, i Dallas 451, it is 
decided that judgments in executions 
take precedence over domestic attach- 
ments. In Evans' Estate, 7 L. L. R. 
347, the court refused to set aside an 
execution of a lien creditor to permit the 
real estate of the defendant to be sold 
by his assignee for the benefit of credi- 
tors. In Dundas v. Leiper, i Phila. 569, 
it is decided that a levari facias on a 
mortgage will not be stayed to facilitate 
a sale under the order of the orphans' 
court. 

We are of the opinion that no cause 
has been shown here why the plaintiff 
should be prevented from proceeding to 
collect its judgments, as it does not ap- 
pear that any benefit will accrue to the 
general creditors by doing so, nor does 
it appear that we have authority to do 
so. We, therefore, discharge the rule 
to show cause why the execution should 
not be stayed. 



C. V. of Allegheny Co. 

South Hills Trust G). v. Baker 



Pleading and practice — Assumpsit — 
IVaiving t or f^— Affidavit of defense — 
General denials. 
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In an action of assumpsit, where the tort 
was waived, to recover various sums of 
money embezzled from a trust company by 
an employee, an affidavit of defense which 
denied grenerally to specific averments in 
plaintiflTs statement was held insufficient and 
judgment was entered on the pleadingrs. 
Under the Practice Act of 1915, averments 
not specifically denied are to be taken as ad- 
mitted. 

Rule for judgment for want of suffi- 
cient affidavit of defense. Rule abso- 
lute. 

C. Elmer Brown, for plaintiff. 

Miller & Nesbit, for defendants. 

Before Swearingen and Stone, JJ. 

Stone, J., September 21, 1922. — For 
a considerable time and until October 
27th, 1921, the defendant was assistant 
secretary, assistant treasurer and teller 
of the plaintiff. In connection with his 
duties as an officer of the plaintiff the 
defendant received monies on behalf of 
the plaintiff, paid out monies to deposi- 
tors on checks or withdrawal orders and 
made entries in plaintiff's books. The 
plaintiff in its statement filed, avers that 
defendant upon various times and prior 
to October 27th, 1921, embezzled and 
fraudulently and wrongfully converted 
and appropriated of the assets of the 
bank, a total sum of $104,309.26. The 
plaintiff then in detail gives the various 
methods used by the defendant, gives 
the names of depositors, pass book 
numbers, dates the monies were appro- 
priated and the amount, and attaches 
eight separate exhibits as "A,'' "B," 
"C," ''D,;' "E," "F," "G" and "H," giv- 
ing the information showing the mal- 
feasance of the defendant. In addition 
to the acts of thefts of monies, plaintiff 
alleges, and properly so, it had to pay to 
depositors interest on the monies appro- 
priated by the defendant. 

To such a detailed statement of claim 
the defendant simply denies generally 
the averments of the plaintiff. He does 
not deny specifically any of the allega- 
tions of the plaintiff. He admits he 
stole $26,378.93, and shows what he did 
with the money, but he does not deny 
the material allegations of the statement 
of claim. 

Section 6, of the Practice Act of 
1915, P. L. 483, provides: 

"Every allegation of fact in the plain- 



tiff's statement of claim * * * if not 
denied specifically or by necessary im- 
plication in the affidavit of defense * 
* * shall be taken to be admitted * 

Section 8 provides : 

"It shall not be sufficient for the de- 
fendant in his affidavit of defense to 
deny generally the allegations of the 
statement of claim, or for the plaintiff 
in his reply to deny generally the allega- 
tions of a set-off or counter-claim. But 
each party shall answer specifically each 
allegation of fact of which he does not 
admit the truth * * * " 

"Affidavits of defense should aver the 
facts depended upon with reasonable 
precision and distinctness. * * *" 

"An affidavit of defense is to be taken 
most strongly against the defendant, for 
it is to be presumed that he has made it 
as favorable to himself as his conscience 
would allpw." Law v. Waldron, 230 
Pa., 458. 

"Affidavits of defense should aver the 
facts depended upon with reasonable 
precision and distinctness. * * * In 
such a case portions of an affidavit of 
defense which consist merely of general 
denials and which fail to specify the 
particulars of alleged non-compliance 
with the contract will be held insuffici- 
ent." Reilly v. White, 234 Pa., 115. 

Other authorities might be cited tend- 
ing to show the construction of our 
courts of the Practice Act of 191 5, and 
the rigid adherence to the rule as laid 
down in Section 6, that every material 
allegation in the plaintiff's statement 
must be denied specifically; and in Sec- 
tion 8, that a general denial is not suffi- 
cient. The plaintiff is content by em- 
ploying the language: Defendant denies 
that he embezzled monies from the 
plaintiff in the manner set forth in sub- 
paragraphs "A," "B," "C "D," "E,' 
"F'* and "G," and in paragraph 10 the 
defendant avers that he "used of plain- 
tiff's funds or money the total sum of 
$26,378.93," and then proceeds to show 
how he paid that sum out. 

In paragraph 15, the defendant says: 

"Defendant in further answer to sub- 
paragraphs A, B, C, D, E, F and G. of 
paragraph 5 of plaintiff's statement of 
claim, did not receive or accept any 
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money as set forth in said sub-para- 
graphs." 

All of which is simply a general de- 
nial and nothing else. It is not specific 
and the allegations as contained in the 
statement of claim must therefore, im- 
der the law, be taken as admitted. The 
defendant denies that assumpsit is the 
proper remedy. In some cases that may 
be true, but in cases like the one at bar 
the /tort may be waived and action may 
be brought in assumpsit as was done in 
this case. T-he defendant has turned 
over to the plaintiff or for its account 
assets which defendant avers amounts 
in value to $39,632.46. Judgment 
should, therefore, be entered in favor of 
the plaintiff for the total amount of this 
claim, plus interest, less the amount of 
the credit in the sum referred to. 



c. P. of 



York Co. 



Caler v. Strickler 



Resulting trust — Oral agreement to 
purchase real estate at sheriff's sale for 
benefit of defendant in the execution.' 

Where the purchaser of real estate is 
made and the money paid by the same per- 
son, and the transaction involves nothing" 
more than the violation of a parol contract 
to purchase for another, equity will not de- 
cree the purchaser to be a trustee. 

A promise to purchase real estate at a 
sheriflf's sale for the benefit of the defendant 
in the execution will not constitute the pur- 
chaser a trustee for the defendant, unless 
the purchase was made with the money of 
the defendant. 

A promise to purchase real estate at a 
sherifTs sale, and to convey it to the de- 
fendant in the execution, whenever he would 
repay to the purchaser the money ad- 
vanced by him, does not raise a resulting 
trust in favor of the defendant in the exe- 
cution. 

In an action for possession of real estate 
purchased by the plaintiff at a sheriflfs sale 
agrainst the defendant in the execution, the 
e^ndence offered by the defendant to show 
that before the sherifTs sale the plaintiff 
promised to the defendant that he will go 
to the sale and bid on the property, and if 
he becomes the purchaser, he will convey 
the real estate to the defendant upon pay- 
ment to him of the purchase price, costs 
and expenses; that the plaintiff purchased 
the property, and defendant offered to pay 
the amount mentioned, and that plaintiff re- 
fused to convey the real estate as promised, 
was rejected and binding* instructions were 
given for the plaintiff. 



Sur motion by defendant for new 
trial in Harry C. Caler v. Mary Ann 
vStrickler, Executrix of the will of Ben- 
jamin Strickler, deceased, terre tenant 
and real owner. No. in August Term, 
1922, in the Court of Common Pleas of 
York County, Pa., for possession of real 
estate purchased at sheriff's sale. New 
trial refused. 

Samuel Kurtz and James G. Glessner 
for plaintiff. 

R. P. Sherwood for defendant. 

Ross J., April i6th, 1923. — This case 
is now before us on a motion made by 
defendant for a new trial. 

It appears that Benjamin Strickler 
died in September, 1920, after devising 
by will certain real estate, now in ques- 
tion, to his widow, Mary Ann Strickler. 
This real estate had been deeded to him 
in fee, but some time in 1907 he, joined 
with his wife, executed a mortgage and 
delivered il to Willikm M. Walker. The 
mortgage was duly recorded and re- 
mained of record in the office of the 
Recorder of Deeds in and for York 
County, Pa. The said mortgagee hav- 
ing died, letters of administration were 
granted on his estate to a certain Minnie 
Downes. The said administratrix sold 
the said mortgage to The Guardian 
Trust Company of York, Pa., and duly 
transferred it by assignment on October 
20th, 1909, to the said Guardian Trust 
Company, as the guardian of Mary 
Walker, a minor. After default in the 
payment of interest by mortgagors, the 
Guardian Trust Company instituted pro- 
ceedings to foreclose the mortgage, ob- 
tained judgment, and issued a levari 
facias under which the said real estate 
was sold to Harry C. Caler, the plaintiff 
in this action, he having been the high- 
est bidder at the sheriff's public sale. 
The sheriff delivered to the said pur- 
chaser his deed duly executed and re- 
corded, bearing date the 5th day of 
April, 1922. Mary Ann Strickler, the de- 
fendant, was in possession of the prem- 
ises and refused to yield possession, 
thereof to the sheriff's said grantee. An 
action was brought to get possession, 
under the provisions of the Act of As- 
sembly approved April 20th, 1905, P. L. 
239; a citation issued; an answer was 
filed by Mary Ann Strickler, and a jury 
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trial was asked for; with the result that, 
after defendant had closed her evidence, 
binding instructions were given the jury 
for the plaintiff, and a verdict for the 
plaintiff was accordingly rendered. 

The defendant was not satisfied, and 
has moved that a new trial be awarded, 
for the following reasons: 

1. The verdict was against the law. 
13^. The verdict was against the evi- 
dence and the weight of the evidence. 

2. The learned trial judge erred in 
instructing the jury to find in favor of 
the plaintiff. 

3. The learned trial judge erred in 
his refusal to admit testimony of the 
defendant under the offer made by de- 
fendant's counsel. 

4. The learned trial judge erred in 
refusing to admit testimony of Creston 
Strickler under the offer made by de- 
fendant's counsel. 

The theory of the defendant, as stated 
in the typewritten brief submitted by her 
learned counsel at Ihe time the motion 
was argued, is, substantially, that the 
defendant, Mary Ann Strickler, had an 
interest in the land sold at sheriff's sale, 
and was induced by the plaintiff to trust 
in a promise made by him that he would 
attend the sheriff's sale, bid the property 
in and re-convey it to her, upon her pay- 
ing to him the amount he paid the sher- 
iff, plus costs and expenses; that he, 
plaintiff, attended the sale, bought the 
property, paid the purchase money to 
the sheriff, and received the deed, but 
refuses to comply with his alleged pro- 
mise to convey the property to her, al- 
though she has offered to reimburse him 
according to the alleged promise. 

The trial judge, the motion alleges, in 
refusing the offers of oral testimony at 
the trial, committed such error as would 
warrant a new trial. 

It is further contended, on that 
theory, that the evidence so rejected, if 
left to the jury, would have warranted 
a verdict for the defendant. The coun- 
sel endeavors to sustain this theory by 
decisions of our Supreme Court, by the 
following cited cases: Boyanton v. 
Housler, 73 Pa. 453; Wolford v. Herr- 
ington, 74 Pa. 311; Wolford v. Herr- 
ington, 86 Pa. 39; Cowperthwaite v. 
First National Bank, 102 Pa. 397; 
Hoover v. Strome, 44 Pa. Sup. Ct. 177. 



Those authorities are illustrative of, 
and help to establish the doctrine that 
"equity will not permit one to hold a 
benefit which he has obtained by fraud," 
and decide, practically, that, under the 
circumstances of the several cited cases, 
"where a parol contract for purchase 
of lands has been carried on mala fide, 
there is a resulting trust, and where one 
has a bona fide claim to certain land, is 
induced to confide in the verbal promise 
of another that he will purchase the 
same for the benefit of the former at a 
sheriff's sale, and in pursuance of this 
arrangement allows him to become the 
holder of the legal title, a subsequent 
denial of such promise by the purchaser 
is such a fraud as will convert him into 
a trustee ex tnaleficio. 

That law is not disputed by the plain- 
tiff, but he contends that the circum- 
stances which the defendant endeavored 
to prove to the jury would not bring 
her under the protection of those prin- 
ciples of law. He contends that, even 
if the facts offered to be proven had 
been admitted in evidence, they would 
not have established the defendant's 
claim of right to retain possession of the 
property in question. 

In support of his theor}% the plaintiff 
cites the principle that, "where the pur- 
chase is made and the money paid by the 
same person, and the transaction in- 
volves nothing more than the violation 
of a parol agreement to purchase for 
another, equity will not decree the pur- 
chaser to be a trustee," as decided in 
Jackman v. Ringland, 4 W. &: S. 149; 
Burnett v. Dougherty, 32 Pa. 371 ; Kel- 
lum V. Smith, 33 Pa. 158; Willard v. 
Willard, et al., 56 Pa. 119; O'Hara et 
ux. V. Delworth, et al., 72 Pa. 397 ; Ben- 
nett V. Savings Bank, 87 Pa. 382. 

He contends further that, "since the 
passage of the Act of 22nd of April, 
1856, a trust in land cannot be estab- 
lished by parol evidence without writ- 
ing;" that "a promise to purchase at a 
sheriff's sale, for the benefit of the de- 
fendant in the execution, will not consti- 
tute the purchaser a trustee for her, un- 
less the purchase were made with the 
money of the defendant," and cites, 
Barnet v. Dougherty, 32 Pa. 371 ; Will- 
ard v. Willard, 56 Pa. 119; Dollar Sav- 
ings Bank v. Bennett, 76 Pa. 402; Ap- 
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debts of the said decedent; that said real 
estate was not sold for want of an ade- 
quate and sufficient bid, although three 
separate attempts were made to sell the 
same; that at said sales, or some of 
them, the plaintiff, Harry C. Caler, was 
present; that subsequent to the issuing 
of the levari facias in the present action, 
and during the time the sheriff's sale 
bills based on said levari facias were 
posted on the premises for sale, the said 
plaintiff, Harry C. Caler, on at least 
three occasions, called at the residence 
of the defendant, 1035 East Market 
Street, York City, Pa., at the first of 
which visits the plaintiff asked the de- 
fendant what she held the property at 
In reply thereto, the defendant notified 
the plaintiff that $8,000 was the selling 
price of said property; that at a later 
visit, the plaintiff came to the home of 
the defendant, 1035 East Market Street, 
and told the defendant not to worry, 
that he would go to the sheriff's sale and 
bid up the propert}^ for $6,000, and if 
he became the purchaser of said pro- 
perty, that he would buy the same for 
her, that all it was necessary for her to 
do was to repay to the said Harry C. 
Caler the amount of money paid for 
said property, plus any costs and ex- 
pense that he had been put to, when he 
would re-deed the real estate in question 
to the defendant; that the defendant, 
from time to time, offered to reimburse 
the said plaintiff for said moneys so ex- 
pended; that the plaintiff refused to ac- 
cept same, and refused to re-deed the 
property to the defendant; that the de- 
fendant relied upon the promise of the 
plaintiff to purchase said property for 
her after reimbursement as hereinbefore 
set forth, and was lulled to sleep, as a 
result of which defendant made no ef- 
forts to protect her property at sheriff's 
sale; this for the purpose of showing, 
first, fraud on the part of the purchaser 
in acquiring title to said real estate, and 
secondly, for the purpose of showing 
that, by reason of said fraud, after re- 
imbursement as should be directed by 
either the court or jury in this case, that 
these facts necessarily show and tend to 
show that the defendant is entitled to 
possession of the premises, and for the 
purpose generally of sustaining the issue 
on the part of the defendant. 



peal of Cross & Gault, 97 Pa. 471; 
Helen C. Saulsbury v. R. T. Black, 119 
Pa. 200; Bryan v. Bonds, 213 Pa. 221. 

An examination of the records in the 
case at bar shows that the real estate in 
dispute was held in fee simple, imder 
deed of conveyance duly recorded, by 
Benjamin F. S trickier. In 1906, he ex- 
ecuted a mortgage in which his wife, 
the present defendant, joined. That 
mortgage remained unpaid up to the 
time of his death. He died testate mak- 
ing his wife executrix of his will. She 
was granted letters testamentary by the 
register of wills of York County. The 
executrix bbtained from the orphans' 
court an order to sell the said real es- 
tate for the payment of the debts of the 
decedent. She offered the said real es- 
tate at public sale, under and by virtue 
of said order of the orphans' court, but 
was unable to obtain "an adequate" bid 
therefor. The legal holder of the mort- 
gage, in default of payment, issued a 
scire facias from this court and, by due 
process, obtained a judgment and sold 
the said real estate at public sale to 
Harry C. Caler, the present plaintiff, he 
being the highest bidder therefor. Upon 
pavment of the purchase money by 
Caler to the sheriff, the sheriff delivered 
to him the title by deed. At the trial, it 
was shown that the money which Caler 
paid to the sheriff was his own money. 

The evidence offered for the plaintiff 
disclosed a title which, under the law, 
would entitle him to possession. 

The defendant, under her claim of 
title, offered to prove, and the court 
ruled as follows: "MR. SHERWOOD. 
I now propose to prove by the witness 
on the stand that, as executrix of the 
last will and testament of Benjamin F. 
Strickler, Jr., deceased, she offered the 
real estate of her husband, to wit. No. 
1035 East Market Street, York City, 
Pa., being the same real estate described 
in the praecipe and scire facias sur 
mortgage upon which judgment was re 
covered, and which was subsequently 
sold by the sheriff of York County, Pa. 
to Harry C. Caler, the plaintiff; that 
said real estate was offered at public 
sale at the auction room of W. S. Owen 
& Brother in the City of York, Pa., un- 
der an order of the orphans' court of 
York County, Pa., for the payment of 
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MR. GLESSNER. Objected to as 
irrevelant, immaterial and not evidence 
for any purpose in this case. It is an at- 
tempt to establish a resulting trust by 
parol; that it does not show any fraud 
in the sale of the property, and, if any- 
thing, shows only a breach of a verbal 
agreement to transfer property, and a 
failure to do so at a later date, and after 
the sale and delivery of the deed; as 
against the statute of frauds and per- 
juries. 

"THE COURT. The objection is 
sustained, and an exception is sealed for 
the defendant." 

We can view^ these offers only as an 
attempt to show not such a contract or 
condition as would bring the defendant 
under the protection of the authorities 
cited and relied upon by her able coun- 
sel, but left her with nothing more to 
rely upon than the mere verbal promise 
of one, who, according to her own of- 
fered evidence, was a comparative 
stranger to her, he having been obsej"ved 
in attendance at the public sale when 
she attempted to sell the property and 
obtain an adequate bid for the purpose 
of paying the debts of this decedent's es- 
tate, and afterwards when he called at 
her house, evidently with a view of be- 
coming a purchaser. Even if the offer 
would have been filled, nothing more 
would have been shown by the testimony 
than that the plaintiff broke his verbal 
promise. 

There was nothing in the offers which 
indicated that the defendant ever ad- 
vanced any part of the purchase money, 
or any money to the plaintiff. There 
was nothing on the record, and there 
was no attempt to show by any evi- 
dence that the transaction between 
plaintiff and defendant was an excep- 
tion to the requirements of the 4th sec- 
tion of the Act of 1856. 

It was long ago decided that "a prom- 
ise to purchase real estate at a sheriff's 
sale, and to convey it to the defendant in 
the execution, whenever he would repay 
to the purchasers their advance to him, 
does not raise a resulting trust in favor 
of the defendant: Kellum v. Smith, 33 
Pa. 158; Jackman v. Ringland, 4 W. & 
S. 149. The doctrine illustrated in those 
cases has been more recently announced 
and emphasized by numerous decisions 



of our appellate courts, some of which 
we cite as follows: Burr, &c. v. Stone, 
168 Pa. 81; McCloskey v. McCloskey, 
205 Pa, 491 ; Lancaster Trust Company 
v. Long, 220 Pa. 499; Meredith v. 
Punxsutawney Natl. Bank, 275 Pa. 314- 
17. 

It was not shown, nor was there any 
attempt to show, that the defendant had 
any interest in the land in question, and 
it is obvious that she could not have had 
any higher interest than the mortgagee 
had at the time his interests were ac- 
quired by the plaintiff at the judicial 
sale. 

The mortgage, for the pa}Tnent of 
which the sale of the land was made, 
had been executed by the defendant and 
her husband. *'It was something more 
than a mere lien, * * * it y^r^s a 
conveyance of the land," and the de- 
fendant as widow of the other mortga- 
gor could not successfully claim any ex- 
emption as against the mortgagee. Any 
interest she may have had went with the 
mortgage, except a probable right of re- 
demption as against the original mort- 
gagee: Nerpel's Appeal, 91 Pa. 334. 

"This Act of 1856 destroys all parol 
trusts by contract:" Seichrist^s Appeal, 
66 Pa. 237; and "a trust ex maleftcio 
can only result from some act of bad 
faith, and a mere refusal to perform a 
parol contract to hold or convey land 
is not sufficient to create such a trust:" 
Barry v. Hill, 166 Pa. 344; Gobb, 
Schaffner, et al. v. Schaffner, 145 Pa. 
163; Jordon v. Andrews, 258 Pa. 347. 

These cases are illustrations of the 
general principle which, w^e think, con- 
trols the conditions involved in the case 
at bar. The cases cited by the learned 
counsel for the defendant are not applic- 
able to the conditions before us. 

If there would have been any evi- 
dence produced which tended to prove 
that defendant had paid any part of the 
purchase money at the sheriff's sale, or 
that anyone had been actually defrauded 
at the inception of the transaction, the 
offers of proof made would have b«en 
admitted. 

The acknowledged fact is that the de- 
fendant has nothing to base her claim 
upon to retain possession of the properti' 
in question, but the allied violation by 
the plaintiff of the promise that he 
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would buy the property at sheriff's sale 
and reconvey it to her upon her paying 
his expenditures. If we assume that al- 
legation to be true, it would not be suffi- 
cient under the authorities and all the 
conditions of the case at bar. 

And now, April i6th, 1923: The rea- 
sons given for a new trial are dismissed, 
the motion is overruled, and the rule is 
discharged. 



C. p. of Schuylkill Co. 

Brennan's Estate 



Decedents' estate — Real estate — Lien 
— Suit within year — Failure to index 
si4 m mons — WUls — Conversion. 

Whore suit is brought agrainst a decedent's 
estate within one year from death, but the 
action is not indexed within the year, as 
required by the Act of June 7, 1917, P. L. 
447. the lien of the debt is lost at the end 
of the year from the death. 

In such a case the real estate cannot be 
claimed to have been converted into person- 
al estate, where there was authority in the 
will to sell, but no positive direction to do 
so; where there was no blendingr of real and 
personal estate so as to create a fund for 
payment of legracies and debts; and where 
there was no necessity to sell to execute 
the will. 

Audit of executor's account. 

James B. Reilly and B. J. Duffy, for 
accountant. 

R. J. Graeff, for creditor. 

Wilhelm, P. J., Sept. 11, 1922.— This 
audit came on to be heard March 20, 
1922, pursuant to due notice. 

From the evidence we find the follow- 
ing facts: 

I. David J. Brennan died on or about 
Oct. 24, 1918, testate, married, leaving 
to survive him his wife, Bridget Bren- 
nan, and the following children: i. Mar- 
garet Brennan Pottertan, a daughter. 2. 
Alice Brennan, a daughter. 3. Mary 
Brennan Ruikenburg, a minor daughter, 
having for her guardian Bridget Bren- 
nan. 4. Christopher Brennan, a minor 
son, having for his guardian Bridget 
Brennan. 5. Catharine Brennan, a min- 
or daughter, having for her guardian 
Bridget Brennan. 

II. Bv his last will and testament the 



testator bequeathed to his wife one-half 
of his estate so long as she remained his 
widow, and the other one-half of his 
estate he bequeathed to his children 
above mentioned, giving his wife, who 
was appointed his executrix, power of 
sale. 

III. The widow has elected to take 
under the will. 

I\^ The balance for distribution aris- 
es from real estate, which indicates the 
executrix exercised the power of sale, 
and amounts to $2247.58. 

V. The claim of Christ W'enzel, to 
the use of William B. Shugars, for 
$1895.50 was presented in the form of a 
judgment under date of Sept. 20, 1920. 
The certificate of the prothonotary con- 
tains the following entries: 

Defendant. Plaintiff 

•'Brennan David J., Deed., Christ 
W'enzel to use of Wm. B. Shugars 210 
March 1919 May 18, 1920 $1895.50. 

"Brennan David J., Deed., Same 210 
March 1919 9/20/1920 Judgment sur 
verdict. 

"Brennan David J., Dec. Shugars W. 
B. 210 March 1919 5/19/1921 Remit- 
iitKr," which shows that the judgment 
was entered on Sept. 20, 1920. 

It is asserted that this claim lost its 
lien upon the real estate because the ac- 
tion for the recovery thereof, although 
commenced on Feb. 14, 191 9, was not 
indexed in the judgment index until 
May 18, 1920, which was more than a 
year after the date of the death of the 
testator. Therefore, the lien of this 
claim upon the fund arising from the 
sale of real estate is lost. It is not 
claimed that the summons in assumpsit, 
issued to Xo. 210, March Term, 1919, 
on Feb. 14, 1919, was indexed within 
the period of one year after the date of 
the death of the testator, in the prothon- 
otary's office, in accordance with the Act 
of 1917, and defendant asserts that, not- 
withstanding suit was commenced to re- 
cover judgment on this claim within a 
year after the death of this decedent, 
the plaintiff failed to direct the prothon- 
otary by praecipe to index the same in 
the judgment index as other liens are 
indexed, and his failure to proceed as 
the statute requires has the effect of his 
claim losing its lien. 

Section 15 of the Fiduciaries Act of 
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June 7, 191 7, P. L. 447» provides that no 
debts of a decedent shall remain a lien 
on the real estate longer than one year 
after the decease of the debtor, unless 
within said period an action for the re- 
covery thereof be brought against the 
legal representative and such action be 
indexed against the decedent and such 
legal representative in the judgment in- 
dex of the county. And section D of 
said act provides for the procedure 
which may be had to secure by the pro- 
thonotary the indexing of said action. 

If the statutory remedy here set out is 
not strictly followed, no debts of a de- 
cedent shall remain a lien on his real 
estate longer than one year after his 
decease. Therefore, the claimant not 
having proceeded as the act requires, 
the lien of his debt on the real estate has 
been lost and his claim cannot be al- 
lowed as a lien against the real estate- 
But it is contended that the will of 
David J. Brennan worked a conversion 
of his real estate because there is no 
possible way in which his will could be 
carried into eflFect without a sale of the 
real estate. 

An examination of the will shows that 
the first disposing clause devises and be- 
queathes to the wife. Bridget Brennan, 
one-half of the estate so long as she re- 
mains the widow of the testator, and in 
the event of her remarriage, then one 
half of the estate aforesaid shall go to 
his children, share and share alike. By 
the next bequest, one-half of the estate 
is devised and bequeathed to his chil- 
dren, to be equally shared among them. 
The succeeding clause appoints his wife 
testamentary guardian of all his children 
who have not attained the age of twen- 
ty-one years. Following this, the testa- 
tor authorizes and empowers his execu- 
trix, Bridget Brennan, his wife, to sell 
and dispose of any or all of his property 
and make and execute deeds of convey- 
ance, and he further authorizes and em- 
powers her to sell and dispose of his 
property to the person or persons offer- 
ing the highest price and to divide the 
proceeds as before directed in the will. 

The remaining clauses of the will 
have no bearing upon the question of 
equitable conversion, and the reason for 
the remaining clauses is obscure unless 
it was the intention of the testator to 



use both the principal and income of 
one-half of his estate, "if the same shall 
be necessary for her (widow) mainte- 
nance and support;" and if this one-half 
of the estate is exhausted in that man- 
ner, she is to take one-half of the re- 
maining portion of his estate and the 
children one-half of the remaining por- 
tion, or one-fourth of the whole estate. 
But it is unnecessary at the moment to 
construe this portion of the will, because 
the question immediately under consid- 
eration is that of equitable conversion. 

As we read this will, the testator gives 
one-half of his estate to his widow dur- 
ing widowhood; the other half to his 
children in equal shares. He authorized 
his widow, who was his executrix, to 
sell his real estate, and he enjoined her 
to sell at the highest price, and, upon 
making sale, to divide the proceeds 
thereof. 

In this will we have no positive direc- 
tion to sell; there is no necessity to sell 
in order to execute the will; neither is 
there a blending of real and personal es- 
tate, clearly showing that the testator in- 
tended to create a fund out of both real 
and personal property and bequeath the 
same as money. Reading the will as a 
whole, we find that the testator divided 
his estate between his wife and children 
in such manner as his affection dictated, 
and gave to his wife as executrix the 
power to sell, and advise or required her 
to sell for the best price she could ob- 
tain ; and there is nothing in the will that 
indicates that he intended the immediate 
conversion of his estate into money and 
the division of the* money, unless it ap- 
peared to her to be for the best inter- 
ests of his family that there should be a 
sale. 

The circumstances surrounding the 
testator at the time of the execution of 
the will would not indicate that he con- 
templated the sale of his property and a 
division thereof until it was necessary* 
for the better protjection of his family. 
His estate is not large ; the transfer tax 
indicates that his total estate amounted 
to about $7000, an amount which, if un- 
divided and used as a whole, whether in 
real estate or personal property, would 
be quite substantial for the purpose of 
caring for his wife and children, three 
of whom are minors, but if divided and 
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the several portions and estates handled 
separately could not be used advantage- 
ously for their care and maintenance. 
The testator knew this, and common ex- 
perience would indicate that he intended 
that his wife, in whom he seemed to re- 
pose confidence, should hold this estate 
intact as he had left it, and thereby hold 
the family together and only sell it when 
there was necessity therefore. 

How, then, can it be said that there is 
a necessity here to sell to carry out the 
provisions of the will, or that the testa- 
tor intended his property to devolute as 
personalty? Numerous authorities could 
be cited to support this view, but it is 
unnecessary, except that of Cooper's 
Estate, 206 Pa. 628, and Davidson v. 
Bright, 267 Pa. 580, where it is said: 
"The mere blending of real and personal 
estate without a clear and indubitable in- 
tent to create a common fund and be- 
queath it as money will not constitute a 
conversion." And again: **When it is 
manifest that each and every provision 
of the will can be carried out without a 
sale of real estate, and the effort is to 
derive an intention to convert from the 
fact of blending the real and personal 
estate, such inference cannot be support- 
ed except as it rests on something more 
than a mere failure on the part of the 
testator to distinguish between two 
kinds of property, directing that his es- 
tate be divided into shares and sold and 
distributed." 

This claim cannot be allowed because 
it is not a Hen upon the real estate; 
neither can it be allowed upon the 
theory that the will of the testator work- 
ed a conversion of the real estate into 
personal property. Therefore, the bal- 
ance remaining in the hands of the exe- 
cutrix should be distributed as the will 
directs. 

The apparent ambiguity in the will, as 
noted above, it is believed, arises from 
the fact that a printed form was used by 
the scrivener, who seemed to be of the 
opinion that it was necessary, because 
the printed form contained a provision 
as to the residuary of the estate, to make 
it a part of the will. And an effort was 
made to have the printed residuary 
clause conform to the former parts of 
the will. Using printed forms for wills 
is a vicious practice, because it opens 



every testamentary paper to the danger 
of interlineations after the will is exe- 
cuted, and in many cases raises an am- 
biguity that was never intended by the 
testator. The evil of the practice is here 
well illustrated. If this will had not 
been written upon a printed form, the 
insertion of a residuary clause would 
not have been attempted, because it was 
not necessary, the testator having dis- 
posed of the whole of his estate, in for- 
mer clauses. 

Therefore, as we read this will, it was 
the intention of the testator to give one- 
half of his estate to his wife for life or 
during widowhood, and the other half 
of it to his children, and the balance in 
the hands of the accountant should be 
distributed accordingly. 



c. P. of 



Berks Co. 



Furman et al. v. Hill 



Evidence — Ownership of automobile 
— Certified copy of registration and 
vendor and vendee papers. 

On the ground of necessity, in order to 
prove defendant's ownership of an automo- 
hlle. a copy, certified under the hand and seal 
of the State Highway Oommissioner, of the 
registnition of the car as owned by the de- 
fendant, as well as similar ceirtlfled copies 
of the vendor and vendee papers is admissibde 
in evidence. 

Trespass. Trial and verdict for 
plaintiff. Rule for new trial. Rule dis- 
charged. 

J no. B. Stevens, for defendant and 
rule. 

W. B. Bechtel and M. B. Hoffman, 
contra. 

Endlich, P. J., December 23, 1922. — 
In this case of trespass which arose out 
of a collision between two automobiles 
on Aug. 29, 1920, one of the issues 
raised by the pleadings was the question 
of the defendant's ownership of one of 
the cars at the time of the collision. The 
plaintiff offered as proof of defendant's 
ownership a copy, certified under the 
hand and seal of the State Highway 
Commissioner, of the registration of the 
car on Jan. 19, 1920, as owned by the 
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defendant. The offer was objected to 
upon the ground that the fact sought to 
be proved is not provable by certified 
copy of the registration, but, as insisted 
upon at the argument, only by the pro- 
duction of the records themselves. Sim- 
ilar certified copies of the vendor and 
vendee papers were also offered, object- 
ed to and admitted, to show that the 
ownership of the car by the defendant 
continued until March 30, 1921. 

It was declared by Chief Justice 
Tilghman in Garwood v. Dennis, 4 Binn. 
314, 326, that "Necessity, either absolute 
or moral, is sufficient ground for dis- 
pensing with the usual rules of evi- 
dence" — a principle recognized in our 
jurisprudence ever since: see Rodgers 
V. Stophel, 32 Pa. 11 1, 113; Mich v. 
Wood, 34 id. 451, 455; Wagener v. Ry. 
Co., 235 id. 559, 363; Conn. v. Barr, 25 
Pa. Super Ct. 60(9, 613; Com. v. Drum, 
42 id. 156, 167. The application of that 
principle to the question before the 
court lies on the surface and need not 
be discussed. 

The rule to show cause is discharged. 



c. p. of 



Lackawanna Co. 



Credit Clearing House v. Boginsky 



Trade name — Prior right exclusive — 
Ilquity. 

It is weU settled that a dealer comingr into 
a field already occupied by a rival of estab- 
lished reputation, must do nothing- which 
will unnecessarily create or increase con- 
fusion between his wares or business and the 
business of a rival. 

The trade name of a dealer already in a 
given field is exclusive and efjuity will Inter- 
vene to prevent its use by another. 

Motion for preliminary injunction. 
Motion allow^ed. 

C A. Battcfiberg, for plaintiff. 

/. /. Levy, for defendant. 

Newcomb, J.. January 9, 1923. — The 
•relief prayed for is that defendant be 
restrained from using a certain trade 
name. The motion now is for a prelim- 
inarv' injiniction. 

Plaintiff was duly incor])orated by and 
under the laws of New Jersey in 1899, 
for the purpose of furnishing its clients' 



commercial credit reports and also the 
service of a collection agency. 

Its princij)al office is on Fourth ave- 
nue in the city of New York. Its busi- 
ness covers a large part of the United 
States. It maintains local offices in many 
cities, having one in this city. It has had 
a representative here for not less than 
twenty years. Within recent years a 
local office has been maintained here with 
a manager in charge. It has at all times 
had a large local cHentage, using its ser- 
vice both for commercial collections and 
s])ecial credit reports. 

Defendant is a well known constable, 
having held that office in the Sixteenth 
ward of this city many years. Until re- 
cently he has had desk room with the al- 
derman of that ward, and incidentally 
had built up a collection business. But 
last year he gave up his desk at that of- 
fice and located elsewhere, assimiing as a 
trade name the style **Scranton Credit 
Clearing House." 

The result implies some confusion in 
respect to the identity of the two con- 
cerns. Their mail has miscarried. Each 
lias received mail intended for the other. 

Needless to say the trade name so as- 
j^ timed by defendant is not rendered 
hannless by the mere addition of the 
word "Scranton." That it is well cal- 
culated to bring on confusion is self- 
evident, and borne out by the experience 
of the parties. It is equally needless to 
say that the prior right is with plaintiff, 
and is exclusive. The service in question 
must be expeditious. The coninninications 
]>assing back and forth between such 
agency and its customers must necessar- 
ily be those of the highest confidence. 
It is well settled that a dealer comine 
into a field already occupied by a ri\'al 
of established reputation, must do noth- 
ing which will unnecessarily create or 
increase confusion between his wares or 
business and the business of his rival. 

This is the law regardless of defend- 
ant's motives. It may be noted that it is 
neither alleged nor proved that defend- 
ant's act complained of was one of fraud- 
ulent purpose. 

It is believed that plaintiff is entitled 
to relief pending trial of the issue. The 
ride to show cause is accordingly made 
absolute, and a preliminary injunction is 
awarded as prayed for restraining de- 
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fendant, Hennan Boginsky, and all other 
persons acting at his instance or by his 
authority from transacting business un- 
der the name of the "Scranton Credit 
Clearing House," or any other name in- 
cluding the words "Credit Clearing 
House." 

This order to be effective upon secur- 
ity being given in the sum of $500.00, 
with surety to be approved by the court 
and conditioned to indemnify defendant 
sec. leg. 



o. c. of 



York Co. 



Alexander's Estate 



Will — Advancement — Ademption — 
Legacy given for services subject to in- 
heritance tax. 

An ademption of a legacy by an advance- 
ment made subsequently to the will may be 
shown by parol, and, thereforev by testator's 
declai'atlons. 

When there Is nothing on the face of a 
will, and no circumstances to indicate an 
intention to give a double portion, an ad- 
vancement will be a satisfaction or ademp- 
tion of a legacy. 

Where a testator, by a codicil, declared 
that his nurse had attended him faithfully 
for many years, and directed that she shall 
"be rewarded In the sum of three thousand 
dollar s," and subsequently he gave her stock 
of the value of $2,310.00, as a reward for her 
services, it was Held: That the legacy was 
adeemed pro tan to. 

The balance of the legacy was subject to 
the payment of collateral inheritance tax. 

Exceptions to the rq^ort of V. K. 
Keesey, Esq.. appointed by the Orphans* 
Court of York County, Pa., to distribute 
the balance on the first and final account 
of George S. Schmidt, executor of the 
will of Solomon A. Alexander, late of 
the Borough of North York, said county, 
deceased. 

The auditor held that a legacy to Jen- 
nie K. Jacoby was adeemed pro tanto, 
and deducted from the balance of the 
\eg3Lcy awarded $34.50 for the payment 
of collateral inheritance tax on said bal- 
ance. The exceptions were to the ruling 
that the legacy was adeemed in part, and 
to the holding that the balance of the le- 
gacy was subject to the payment of col- 
lateral inheritance tax ; the latter excep- 



tion being based on the ground that the 
legacy was "given for services redered 
and to be rendered." The other facts 
appear in the opinion. 

James G. Glessner, for exceptions. 

Walter B. Hays, contra. 

Ross, J., JMarch i6th, 1923. — The facts 
as they appear on the record are as fol- 
lows : 

1. The decedent, Solomon A. Alex- 
ander, died September 27th, 191 7, tes- 
tate. 

2. His will was dated February 20th, 
191 2. It provided, after several minor 
bequests and directions, as follows : 

"Eighth. All the rest, residue and re- 
mainder of my estate of whatsoever 
kind and wheresoever situated, I give, 
devise and bequeath to my seven chil- 
dren, Annie Elizabeth, intermarried with 
Wilmer Mitchell, Blandina Kate, widow 
of Arthur F. Bloomer, Mary Viola, 
widow of Samuel P. Irwin, Joseph Nor- 
ris Alexander, Oliver Augustus Alexan- 
der, Charles Ellis Alexander and Benja- 
min Franklin Alexander, in equal shares, 
share and share alike." 

"Ninth. In case any of my above 
named children should die during my 
lifetime, leaving lawful issue, him or her 
surviving them, and in every such event 
I order and direct that the legacy or le- 
gacies, share or portion of my estate in 
this, my will, given 10 such child or chil- 
dren so dying shall go to and be paid to 
the issue of such child or children dying 
before me." 

3. On the 13th day of May, 191 3, he 
executed a codicil to said will, which gave 
certain directions as to the disposal and 
arrangement of certain of his estate re- 
ferred to in the cth and 6th paragraphs 
of his will, which he says "shall go to 
and become part of my residuary estate," 
and further continues: 

"Item. T am not indebted to any per- 
son whomsoever and it is my will and I 
do order and direct that if any of my 
seven children (to whom I have given, 
devised and" bequeathed my residuary es- 
tate in e(|ual shares) shall do anything to 
mar the harmony and equality of parti- 
riy)ation in my said residuary estate I 
have created, or shall in any court of law 
or equity dispute, controvert or call in 
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question the validity of my said will or 
by the presentation of claims against my 
estate, shall demand payment for any- 
thing in excess of their respective equal 
one-seventh part of my residuary estate, 
such child or children shall be deprived 
of any interest or participation in my es- 
tate and the share or portion of my resid- 
uary estate so given, devised or be- 
queathed to such child or children shall 
go to- and be divided among his or her 
brothers and sisters in equal shares ; pro- 
vided that the said brothers or sisters 
shall not have disputed, controverted or 
called in question the validity of my will 
or by the presentation of claims against 
my estate have demanded payment of 
anything in excess of their respective 
equal one-seventh part of my residuary 
estate." 

4. On the 2 1 St day of June, 1016, the 
following paper was executed by the de- 
cedent : 

"York, Pa., June 21, 191 6. 

"I, Solomon A. Alexander, of York. 
Pennsylvania, do assert that my nurse, 
Mrs. Jennie K. Jacoby, has attended me 
faithfully for so many yeans, and should 
she continue to do so to the end of my 
life, she is to be rewarded in the sum of 
three thousand dollars ($3,000) ; any of 
my children who dispute this claim must 
be disinherited." 

This provision was probated with the 
will as a second codicil. 

5. On October i6th, 1916, the testa- 
tor gave to Jennie K. Jacoby forty shares 
of stock of the Pennsylvania Railroad 
Company, which at the time had a mar- 
ket value of $2,310. 

6. Mrs. Jennie K. Jacoby continued 
to attend to the testator faithfully to the 
end of his life. 

7. The auditor found as a fact that 
'*this stock" (mentioned in our 5th find- 
ing of facts) "was given to Mrs. Jacoby 
by the decedent to reward her for at- 
tending to and taking care of him." 

We incorporate this finding by the 
auditor, in our findings of fact, because 
we think it is founded on the evidence 
before him during the performance of 
his duties as auditor. 

8. The auditor has found as a matter 
of law, that the gift of the forty shares 
of stock of the Pennsylvania Railroad 



Compafiy to Mrs. Jacoby was a satisfac- 
tion, to the amount of its then market 
value, of the bequest of $3,000, made to 
her under the second codicil. 

We cannot but affirm this conclusion 
of the learned auditor, for under all the 
evidence before us, it accords with the 
law, as it seems to have been applied in 
cases of this nature. 

It is in accordance with these findings 
that the distribution of the balance on the 
executor's first and final account of the 
testator's estate was made by the auditor. 

The finding by the auditor that the be- 
quest made to Mrs. Jacoby by the last 
codicil was adeemed, pro tanto, by the 
gift of the forty shares of the stock of 
the Pennsylvania Railroad Company is 
the substance of the ist exception filed 
by Mrs. Jacoby. 

We do not deem it necessary to add to 
the discussion by the learned auditor, for 
it is clear to us that he has founded his 
conclusions of fact upon the evidence in 
the case, and his findings of law are so 
clearly illustrated by the authorities that 
we cannot but affirm them as logically 
correct. 

The evidence of D. M. Myers and A. 
J. Hershey was clear and uncontradicted 
as to the thought and expressed intention 
of the testator, when he made his bequest 
for Mrs. Jacoby, that he made the gift 
for the same expressed purpose of 
recompensing her as was expressed in his 
will. 

"An ademption of a legacy by an ad- 
vancement subsequently to the will may 
be shown by parol, and, therefore, by 
testator's declarations" : Beiter v. Zeiter, 
4 Watts 212. "Where there is nothing 
on the face of the will, and no circum- 
stances to indicate an intention to give 
a double portion, an advancement will be 
a satisfaction or ademption of a legacy": 
Benson's Estate, 209 Pa. 108 : LefcN'er s 
Estate, 39 Pa. Sup. 189 ; Richardson v. 
Eveland, I L. R. A. 203, and notes on 
same page. The presumption that the 
advancement was intended as an ademp- 
tion of the legacy is one that might have 
been rebutted by parol evidence: Minor 
V. Atherton's Executors, 35 Pa. 528; but 
the exceptants never offered or produced 
such evidence. 

We do not know of any law in Penn- 
sylvania, under the facts of this case, 
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which would excuse the auditor for not 
imposing the state tax as he did on the 
portion awarded to Mrs. Jacoby. The 
reasons given by the auditor, and his dis- 
cussion of the evidence and law pertain- 
ing 10 that evidence, are sufficient to sus- 
tain his findings and awards. 

And now, March i6th, 1923: The ex- 
ceptions are dismissed, and the auditor's 
report is confirmed. 



Super, c. 



of Pa. 



Dusman's Appeal 



Order to viczv public road — Contin- 
nance during term of court. 

An order to view and change a part of a 
public road does not die on the first day of 
the term to which it was made returnable, 
if then not returned or continued, but it 
may be continued on a subsequent day of 
the same term. 

Apf)eal from the order of the Court of 
Quarter Sessions of York Co., Pa., con- 
firming a report of viewers appointed to 
view and change a public road. 

See the opinion and order of Wanner, 
P. J., from which the appeal was taken, 
in 36 York L. R., 21. Affirmed. 

James G. Glessner, for appellant. 

Harz'cy A. Gross and Ehrehart & 
Bange, for appellee. 

Trexler, J., April i8th, 1923.— The 
order of the court of quarter sessions to 
view and change part of a public road in 
Manheim Township, was issued Novem- 
ber 29, 1920, and the viewers were di- 
rected to make report of their proceed- 
ings to the said court at the next term 
thereof. The next term began January 
3rd, 1 92 1. On the first day of the term 
the court allowed an amendment of the 
petition on which the viewers had been 
appointed, changing one of the termini 
of the road therein set forth. The au- 
thority of the court to do this is not ques- 
tioned. On the loth day of January, 
during the same term, the court con- 
tinued the order to view to April term, 
and it is to this act of the court that ex- 



ception is taken. The appellant contends 
that the original order died with the ist 
day of January, no report and no con- 
tinuance having been made at that time. 
We cannot accede to this proposition, for 
the right of the court to allow a contin- 
uance during the term is well settled. 
This court in re-opening of Knox 
Street, 12 Pa. Superior Court 534, said, 
"The language of the act of 1836 is clear 
and explicit. A report of a road jury 
must, in each case, be filed at the term of 
the court which follows that in which 
the appointment of the jury is made, un- 
less during said term a continuance is 
ordered." See Sewickley Township 
Road, 26 Pa. Superior Court 572. In 
Springbrook Road, 64 Pa. 451, the re- 
port was made during an additional week 
of the term and was declared to be in 
time. In re Road in Salem Township, 
103 Pa. 250, the court said, "If for any 
sufficient reason the report cannot be 
made to the next term, the proper course 
is to continue the order to view and to 
make it returnable to the next succeed- 
ing term ; but this must be done before 
the order has expired, that is, before or 
during the session of court to which it is 
returnable." We find the proceedings 
were entirely regular. In view of the 
cases above cited, which are clearly de- 
cisive of the question, we think further 
discussion unnecessary. 

The order of the lower court is sus- 
tained. Appellant to pay the costs. 



C. p. of Lehigh Co. 

Schleicher v. Hunsicker 



Practice C. P. — Appeals from justice 
— Pleading — Plaintiff's statement — De- 
murrer — Damages claimed excessive — 
Verification of pleading — Attorney also 
notary public — Acts of April 14, 1921, P. 
L. 144, and Ma\ 14, igij), P, L. 483, 

The Act of April 14, 1921, P. L. 144. amend- 
ing: the Practice Act of May 14, 1915. P. L», 
483, so as to Include appeals from Justices of 
the peace, and thereby providing for a plain- 
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tiff's statement and affidavit of defense on 
such appeals, will be liberally construed. 

Unless a party can affirmatively show that 
he is actually injured or prejudiced by the 
pleading, or that the preparation of his ca^e 
for trial is thereby made more difficult, the 
court will not encourage in limine examina- 
tion of such pleadings, and the strict rules 
of technical common law pleading will not 
be applied. 

A pleading will not be condemned merely 
because the pleader has claimed more dam- 
ages than he will be allowed to prove at the 
trial. 

In the absence of a rule of court prohibit- 
ing an attorney from acting as his client's 
notary, the verification of pleadings by oath 
before the attorney notary is permissible. 

Motion to strike off plaintiff's state- 
ment in appeal from justice. Motion 
overruled. 

William H. Schncller, for plaintiff. 

Robert H. Norgang, for defendant. 

Reno, J., Apri 2, 1923.— The legisla- 
tive mandate subjecting api)eals to the 
court of common pleas from judgments 
of justices of the peace to the provisions 
of the Practice Act of 191 5, is, at best, 
an unscientific extension of the principles 
of pleading to proceedings which im- 
memorially have been conducted ore 
tenus. Therefore, we are not disix)sed to 
be astute or assiduous in discovering de- 
fects in the statements and affidavits of 
defense. Unless a party can affirmative- 
ly show that he is actually injured or 
prejudiced by the pleading or that the 
preparation of his case for trial is there- 
by made more difficult, we will not en- 
courage in limine examination of such 
pleadings. This disposition does not 
arise from any desire to shirk the labors 
incident thereto, but results from an am- 
bition to save parties the expense and 
delay involved by such procedure. Liti- 
gants are entitled to an easy, cheap and 
effective system of judicature whereby 
controversies involving comparatively 
small amounts may be speedily adjudi- 
cated. That system the people provided 
through constitutional provisions creat- 
ing the justices* courts and, aUhough the 
legislature has now placed an onerous 
obstacle in the way of the complete real- 
ization of that aim. we shall not lend our 



assistance to thwart it entirely by apply- 
ing to these pleadings the strict rules of 
technical common law pleading. 

The reasons which support this con- 
clusion would support a like determina- 
tion concerning motions to strike off 
pleadings in actions originally instituted 
here. The Practice Act of 191 5 was de- 
signed to simplify, not complicate, the 
processes of pleadings ; and the motion to 
strike off should be employed only when 
the form of the pleading under attack is 
so flagrant a violation of the provisions 
of the act that an adversary is actually 
injured and prejudiced thereby. Unless 
that factor appears the questions raised 
by the motion are likely to be merely aca- 
demic, and, to that extent, tempt litigants 
to indulge in a vain pursuit of the shadow 
instead of the substance of their claims. 
That court best serves the law which, 
while affording parties every facility for 
securing even and exact justice, also dis- 
courages anything that tends to obstnict 
and delay its proceeding without pro- 
moting the great end of all litigation. 
However, while we have thus indicated 
our views upon motions to strike off 
pleadings generally, the present determi- 
nation applies only to the pleadings on 
appeals from justices of the peace. 

Judged in this light the motion before 
us to strike off plaintiffs statement re- 
quires us to say only that, although it 
seems to specify elements of damages 
some items of which being consequential 
are not recoverable in this action, we are 
not authorized to condemn the pleading 
merely because the pleader has claimed 
more damages than he will be allowed to 
prove at the trial : Scranton Axle Co. v. 
Scranton Board of Trade, 271 Pa. 6. We 
have no rule of court prohibiting an at- 
torney from acting as his client's noXzxy 
and in the absence of such role verifica- 
tion of pleadings by oath before the at- 
torney-notary is permissible. 

Now. April 2, 1923, motion to strike 
off plaintiff's statement of claim is over- 
ruled. Defendant may file affidavit of 
defense within fifteen days from service 
hereof. 



Digitized by 



Google 



INDEX 



OF CASES REPORTED IN THIS VOLUME 



ACCOUNT. 

Account stated — Action on account 
stated — Defense — Consideration. 

An account stated is an agrreement be- 
tween parties who have had previous trans- 
actions of a monetary character that all the 
items of the account representing such 
transactions, and the balance struck, are 
correct, together with a promise, express or 
implied, for the payment of such balance. 

The settlement of an account and striking 
of a balance is a clear admission of a new 
principal; it cannot be re-examined to as- 
certain the items or their character, except 
upon proof of fraud or mistake. 

In an action on an account stated, it is 
not necessary to show a new consideration 
for the agreement to pay the balance on the 
account. 

— LAMSON & HUBBARD COMPANY, TO USE, 
ETC.. V. EBERLY. 182 



ACCOUNTING. 

Equity — Accounting — Employer and 
employee — Part of profits employee's 
compensation. 

The fact that a complainant in a bill for 
i*n accounting may be about to become a 
competitor of the respondent In a bus-iness of 
the same kind as the latter is engaged in, 
does not suspend or defeat any night under 
the contract or the law which he may have 
to an inspection of th6 books of the latter, 
or to an accounting of the coErts of manufac- 
ture and the profits of the business. 

An account prepared by certified public 
accountants selected by the respondent, and 
covering only a pa^rt of the period during 
which the complainant alleges the parties 
did bus'ne.ss together, is not such an account 



stated and accepted as would defeat the 
complainant's demand for an accounting for 
the whole period. 

The same rules of equity apply to a bill 
of discoveay, or for an accounting between 
employer and employee, as between part- 
ners, where the commissions of the employee 
are to be a certain part of the profits of the 
employer's business. 

The right to an accounting ia a preliminary 
question which may be determined on the 
face of the bill and answer, before proceeding 
to ascertain what amount may be due the 
plaintiff. 

Where a prima facie right to an accounting 
exists, the defcn.se that nothing will be due, 
or that not more than a certain sum will be 
found to be due the* plaintiff, or that from 
lime to time certain settlements of accounts 
were miadc betwcrn the parties, will not be 
legraHy sufllcient to prevent an accounting. 
^— McGANN V. RUGGLEB-COLES CO.. 126 * 

Practice — Assumpsit — Accounting — 
Partnership — Settlement of partnership 
accounts in assumpsit, 

— FEARON V. MEADS. 69 



ACTION. 

Account stated — Action on account 
stated — Defense — Consideration. 

— LAMSON & HUBBARD COMPANY, TO USE, 
ETC.. V. EBERLY. 182 



ADDRESS. 

Gift — Replevin — Charge of court on 
degree of proof — Question for jury — 
Ne7v trial — Address of counsel to jury. 

—JOHNSON. EXECUTRIX V. BRATTON. 72 
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ADEMPTION. 

Will — Advancement — Ademption — 
Legacy given for services subject to in- 
heritance tax. 

'ALEXANDER'S ESTATE. 205 



ADVANCEMENT. 

Will — Advancement — Ademption — 
Legacy given for services subject to in- 
heritance tax. 

—ALEXANDER'S ESTATE, 205 



ADVERSE. 

Waters — Fishing — Trespassing — 
Claim by prescription — Adverse use — 
Notice under Act of April 14, 1905. 

— COBfMONWEALTH V. PECK. 160 

Real estate — Marketable title — Ad- 
verse possession — Statute of limitations 
— Deed covering only part of tract in 
possession, 

—MILLER V. LEWITAS. 184 



AFFIDAVIT OF DEFENSE. 

Affidavit of defense — Affidavit of de- 
fense intended for delay — Failure to af- 
firm or deny averments in plaintiff's 
statement. 

Where defendant files an affidavit of de- 
fense and sets forth paragraph after para- 
graph that he "neither afllrms nor denies the 
allegations contained in paragraph. • • • 
of plaintiff's statement/' and does not an- 
swer specifically the facts of the plaintiff's 
claim, Judgment for want of a sufficient affi- 
davit of defense will be entered without per- 
mitting a supplemental affidavit to be filed. 
— EASTON NATIONAL BANK V. BAROWSKY, 128 

Arbitration — Validity — Regularity of 
proceeding — Assumpsit — Principal and 
surety — Affidavit of defense — Protnncc 
of the court. 

—BOARD OF PUBUC EDUCATION V. THE 
AMERICAN SURETY CO., 36 

Pleading and practice — Affidaznt of 
defense in trespass — Counter claim in 
trespass. 

-KEEPER V. SPAHR, 61 

Fictitious name — Sales — Act ipifi — 
Defective goods — Affidavit of defense — 
Single sale in this state from outside firm. 

—FILLMORE DRESS CO. V. STEINER & PRES- 
SEL, 63 



Pleading and practice — Affidaznt of 
defense — Service — Striking-off — Prac- 
tice Act 1915, 

—SEAMAN V. BIEALEY ET AL.. 124 

Pleadings — Order of proceeding 
against a pleading — Affidavit of defetise 
— Defects in form. 

— COLAHAN ET AL V. ERIE FORGE CO.. 130 

Practice — Section i6 of Practice Act 
of 191 5 — Points — Refusal to affirm — 
Question not raised in affidavit of de- 
fense. 

—GARRETT & CO. V. OSTROW, 146 

Pleading and practice — Assumpsit— 
Waiving tort — Affidavit of defense — 
General denials. 

—SOUTH HILLS TRUST CO. V. BAKER. 195 



ALDERMEN. 

Alderman — Jurisdiction — Suit on for- 
feited recognisance — Interest — Amend- 
ment. 

—COMMONWEALTH V. LOWDY, 4 

AMENDMENT. 

Alderman — Jurisdiction — Suit on for- 
feited recognisance — Interest — Amend- 
ment. 

— COBIMONWEALTH V. LOWDY, 4 

Practice, C. P. — Partnership — Suit 
against — Failure to set forth names of 
partners — Amendments. 

— BRIGHTMAN MFG. CO. V. TAYLOR & CO., IH 

Husband and zvife — Divorce — Libel- 
Affidavit — Amendment. 

—CASE V. CASE, 156 

APPEAL. 

Appeal — Failure to file appeal — Mis- 
take of Justice of the Peace. 

Where a party to a suit has done all that 
the law requires in connection with perfect- 
ing an appeal except filing the transcript 
and relied on the magistrate's statement that 
it was part of his official duty to file the 
transcript, an appeal nunc pro tunc will be 
allowed. 
—RICE V. STOKER, 46 

Appeals — Attorney and client — Agrcc- 
nvent unth the court — Compromise ver- 
dict — Pozvers of counsel — Exceptions. 

—MERCER V. NAFFAB, 126 
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Appeal nunc pro tunc — Appeal from 
Workmen s Compensation Board to 
court of common pleas — Act of June 26, 
IQ19, Sec, 427, P. L. 665. 

'HOUCK V. BOBROW BRO'S., 17^ 

Summary conviction — Petition for ap- 
peal — Game laws — Deer — Possession — 
Custom — Azvard of carcass — Intend- 
ment of the law — Article V, Section 14, 
of the Constitution — Act of 1876, 

—CX)MHON WEALTH V. HAYES, 163 

Practice C. P. — Appeals from justice 
— Pleading — Plaintiff's statement — De- 
tnurrer — Damages claimed excessive — 
Verification of pleading — Attorney also 
notary public — Acts of April 14, ip2i, 
P. L. 144, and May 14, IQ15, P. L. 483. 

—SCHLEICHER V. HUNSICKER, 2f7 



ARBITRATION. 

Arbitration — Validity — Regularity of 
proceeding — Assumpsit — Principal and 
surety — Affidavit of defense — Province 
of the court. 

In an action against a surety of a con- 
tractor to enforce the award of an arbitra- 
tor named in the contract between the par- 
ties, an affidavit of defense was overruled 
where the affidavit alleged no actual friaud, 
but it did appear that all the parties had 
been represented before the arbitrator and 
that after hearing the evidence, an award 
had been regularly entered. The finding of 
the arbitrator was conclusive upon the court. 

An affidavit of defense was insufficient 
when plaintifF sued to enforce an award of 
arbitration on the contractor's bond. De- 
fendant specifically objected to the award 
because it did not set forth wherein the 
contractor failed or refused to perform his 
contract, and because the award did not 
specify the nature of the dispute. It was 
also objected that the plaintifTs statement 
did not indicate the character of the breach 
of contract nor of the particular damages 
that were sustained. In the absence of 
averments of actual fraud, the court could 
not inquire into the regularity of the award 
in that under the contract, the arbitrator 
was not required to do more than he had 
done. 

—BOARD OP PUBLIC EDUCATION V. THE 
AMERICAN SURETY CO., 36 



ARREST. 

Habeas corpus — Extradition — Article 
IV, Sec. 2, of Federal Constitution — Sec, 



f)2'/8 of Revised Statutes of Congress — 
Act of May 24, 1S78 — Preliminary 
arrest. 

—COMMONWEALTH EX REL. MATULEK V. 
ABBOTT. 165 



ATTACHMENT. 

Attachment — FraudiUent contraction 
of a debt — False representation of finan- 
cial condition — Inventory of attached 
property. 

A false representation of financial condi- 
tion is sufficient to amount to a fraudulent 
contraction of a debt, and in itself is suffi- 
cient to support an attachment under the 
Act of March 17, 1869, P. L. 9, as amended 
by the Act of May 24, 1887, P. L. 197. 

Where the property attached is money, no 
inventory of the attached property, need be 
served upon the defendant, unless the 
amount of the fund be disclosed to the sher- 
iff by the garnishee at the time of service 
of the attachment. 
— CURTZE V. MOSKE, 118 

Attachment under Act of March 17, 
i86p, P. L. 8 — What proof necessary to 
sustain — When will be dissolved. 

The Fraudulent Debtors Act of March 17, 
1869, P. L. 8, contemplates alone the removal, 
concealment or disposal by the defendant of 
his property with intent to defraud his cred- 
itors. If he has not so acted, the fact that 
he has moved away and is indebted to the 
plaintiff does not warrant the issuing of such 
a writ of attachment against him, and such 
attachment will be dissolved. 
— BINKLEY, ADMINISTRATRIX V. PHELAN, ET 
AL., 131 

Evidence — Public records — State 
Commissioner of Health — Records of 
dispensary — Claim of privilege — Attach- 
ment. 

— LUCHKA V. METROPOLITAN LIFE INSUR- 
ANCE COMPANY, 189 

Execution by lien creditor — Stay of — 
Domestic attachment — Sale by trustees 
— Act of June 13, 1836. 

—FIRST NATIONAL BANK OF DELTA V. J. H. 
WILEY, 194 



ATTACHMENT EXECUTION. 

Attachment execution — Rule to dis- 
solve — Act of May 8th, ipoi, P, L. 143 — 
Judgment of quarter sessions certified to 
common pleas of same county. 

—COMMONWEALTH V. MYERS. 107 
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ATTORNEY. 

Trustees — Liability for trust funds not 
collected by trustee — Embezzlement by 
attorney of funds entrusted to him to 
pay to trustee. 

—BENDER'S ESTATE, No. 2, 185 

Practice C. P. — Appeals from justice 
— Pleading — Plaintiff's statement — De- 
miirrer — Damages claimed excessive — 
Verification of pleading — Attorney also 
notary public — Acts of April 14, 192 1, 
P. L. 144, and May 14, 1915, P. L. 483. 

—SCHLEICHER V. HUNSICKER, 207 



ATTORNEY AND CLIENT. 

Appeals — Attorney and client — Agree- 
ment with the court — Compromise ver- 
dict — Powers of counsel — Exceptions. 

Leave to appeal from the county court to 
the common pleas court was refused where 
the jury returned a compromise verdict. 
The trial judge sent for counsel and without 
telling them what the amount was, secured 
a promise from them that if he refused to 
accept the verdict that would not make his 
action the basis of a motion for a new trial. 
The trial judge refused to accept the verdict, 
gave the jury additional instructions, in 
which he said there was no middle ground, 
that as they found the facts they should find 
for plaintiff or defendant, and in an amount 
agreed upon. The Jury retired and brought 
in a verdict for the plaintiff for the full 
amoimt of his claim. Defendant's counsel 
having made this agreement with the court 
was bound by it when the verdict waA 
against him. 

An attorney's authority is not limited to 
the mere prosecution of a suit, but extends 
to everything necessary to the protection 
and promotion of the interests committed to 
his care so far as they are affected by pro- 
ceedings in the court where he represents 
his client. The details of procedure are en- 
tirely within his hands and his client should 
not interfere. The acts of the attorney in 
the proceedings of the court are those of the 
party himself and are binding on him. 

A petition for leave to appeal from a judg- 
ment in the county court to the common 
pleas was not properly before the court 
where the record does not disclose an excep- 
tion by counsel to the action of the trial 
court. Assignments of error cannot be con- 
sidered which show no exception taken to 
the action of the court, of which complaint is 
made. 
—MERCER V. NAFFAH, 126 



AUDITS. 

School districts — Audits — Compensa- 
tion — Five-hour day — Extraneous mat- 
ter in report, 

—SCHOOL AUDITORS OF DURYEA V. SCHOOL 
DIRECTORS, 103 



AUTOMOBILE. 

Automobile laws — Collision at inter- 
section of streets — Contributory negli- 
gence — Act of June 30, 1919, P. L. 678. 

Where the paths of two approaching 
vehicles cross at intersection of public 
streets or highways, the driver on the left 
must give way, unless so flar in advance of 
the other as to afford reasonable time to 
clear the crossing and thus in all probabHity 
avoid a collision. 

Under Section 26 of the Act of June 30. 
1919, P. L. 678^ whdch provides that '^at the 
Intersection of public highways, the operator 
of a motor vehicle • • • shall pass to 
the right of such intersection before turning 
to the left," a failure to pass beyond the cen- 
ter line of the intersection highway before 
making a turn to the l^t is negligence on the 
part of such operator. 
—HARRY A. PRESTON V. GEORGE PILCH. S 

Negligence — Rule of the road — De- 
fendant's truck on wrong side — Plain- 
tiff's rights and duty. 

— CHENCHECK ET AL. V. KI8SUNG, €8. 

Evidence — Ownership of automobile 
— Certified copy of registration and 
vendor and vendee papers. 

— FURMAN ET AL, V. HILL, 20S 

Criminal law — McHor vehicles — Bail- 
ments — Refusal to furnish descriptions 
— Act JO June, 1919, P. L. J02 — Prac- 
tice, Q. S. — Motion in arrest of judg- 
ment — Insufficiency of evidence — Con- 
verted to rule for new trial. 

—COMMONWEALTH V. FOLK, 7 



BAILMENT. 

Criminal law — Motor vehicles — Bail- 
ments — Refusal to furnish descriptions 
— Act ?o June, 1919, P. L. 702 — Prac- 
tice, Q. S. — Motion in arrest of judg- 
ment — Insufficiency of evidence — Con- 
verted to rule for new trial. 

— COBIMONWEALTH V. FOLK, 7 
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Bankruptcy — Insolvency — Transfer j)f 
real estate — Preference — Equity, 

Under the present bankruptcy law a debtor 
is insolvent when the aggreerate of his pro- 
perty shall not at a fair valuation be suffi- 
cient in amount to pay his debts. 

The "reesonable cause to believe" that a 
transfer by an insolvent debtor to a creditor 
within four months of bankruptcy would ef- 
fect a preference and be voidable under the 
Bankruptcy Act, does not demand actual 
knowledire or belief, but facts sufficient to 
put an ordinarily prudent man upon inquiry 
charsre the creditor with all the knowledge he 
could have acquired by the exericse of rea- 
sonable diligrence. 

— OUVER S. SCHAEFFER. TRUSTEE IN BANK- 
RUPTCY OF CHARLES F. ALTLAND V. CHAS. 
W. ALTLAND, (No. 1), 10 

Bankruptcy — Preference — Burden of 
proof. 

To establish a preference received from a 
bankrupt it must appear that the defendant 
had reasonable cause to believe a preference 
was intended; and the facts that the money 
is paid and the debtor is insolvent do not, 
of themselves, grive rise to the claim of pre- 
ference, nor would they, standing alone, be 
sufficient to support a concerted action hav- 
ing that end in view; there should be some 
evidence showing concerted action or cir- 
cumstances enough to put an ordinarily pru- 
dent man on inquiry. 

Whether a reasonable cause to believe that 
a preference was intended existed is a ques- 
tion of fact, and the burden of proof is on 
the trustee. 
— NISSLBT'S APPEAL, 45 



BIDS. 

Boroughs — Bids for oiling streets — 
Coyttract. 

^WELCH V. BURGESS AND COUNCILMEN OF 
W. PITTSTON ET AL., 93 



BILL OF LADING. 

Uniform bill of lading — Requirement 
that suit be brought, in case of failure 
to deliver goods, within two years and 
one day after reasonable time for deliv- 
ery has elapsed. 

The clause in the uniform bill of lading 
requiring that in case of failure to make de- 
livery, suit shaH be brought within two years 



and one day after a reasonable time for de- 
livery has elapsed, Js valid and wMl be en- 
forced. 

Plaintiiff shipped household goods at Hunt- 
ingdon, Msuss., consigned to herself at Phil- 
adelphia, on or about Nov. 21, 1917. Tiiey 
were not delivered, and to her Inquiries de- 
fendant replied that they had not arrived 
and could not be found. In 1919 the goods 
were found, but defendant's agent demanded 
storage charges. Later, defendant offered to 
deliver the goods upon payment of hauling 
charges. This the pOaintiff reifused. On May 
7, 1920, she made a formal demand, which 
defendant refused on May 8, 1920. On May 
29, 1920, she brought suit: Held, that the 
suit was unreasonably delayed, and under 
the above clause could not be maintained. 
— HILBERT V. PENNSYLVANIA RAILROAD 
COMPANY, 5 



BOOKS AND PAPERS. 

Practice — Mechanics!' liens — Applica- 
tion to examine books and papers, 

— FITZGERALD-SPEER CO. V. PRESTON, 92 



BOROUGHS. 

Boroughs — Officers — Election — Bur- 
gess — Treasurer's bond — Approval of — 
Mandamus, 

Borough council may by majority vote 
elect its officers, such as treasurer, and this 
duty being ministerial does not require the 
approval of the burgess. 

Council should specify the amount of 
treasurer's bond by resolution, and such re- 
solution should have the approval of the 
burgess, whose duty it is to pass upon the 
bond as to its amount and its security. 

Where bond of newly elected treasurer has 
not been thus perfected his predecessor still 
holds office, is entitled to the custody of his 
books and papers, and mandamus upon him 
to turn them over will in circumstances, 
supra, be refused. 
—DAVIS ET AL. V. LEWIS, 17 

Borough ordinance — Power of court 
to review — Complainant's right to sue — 
Act of May 20, 1921 — Defective title. 

The Act of 14th May, 1915, P. L. S12, pro- 
vides for complaint to the court of quarter 
sessions "by any person aggrieved in con- 
sequence of any ordinance," and serves to 
oust the Jurisdiction heretofore exercised in 
equity in like cases, and to substitute there- 
for a legal remedy. 

The scope of the Jurisdiction and the mea- 



Digitized by 



Google 



214 



INDEX OF CASKS REPORTED 



sure of relief to be afforded at law must be 
practically equivalent to that in equity which 
it was intended to replace. 

A resident taxpayer of a borough is one 
who could have sued under the former juris- 
diction by a bill in equity, and he must 
therefore be deemed "a person agrgrrieved" 
within the meaning of the statute. 

The Act of May 20th, 1921. P. L. 976. is 
void for defective title. 
—BURKE V. BOROUGH OP THROOP. 58 

Boroughs — Bids for oiling streets — 
Contract. 

When a call by a borough for bids to fur- 
nish and apply oil upon the streets is un- 
accompanied by specifications, there Is no 
common basis or standard by which to make, 
any just comparison of bids and the execu- 
tion of contract upon an accepted bid will be 
enjoined. 

—WELCH V. BURGESS AND COUNCILMEN OF 
W. PITTSTON ET AL.. 93 

Equity — Re-hearing — Boroughs, in- 
crease of indebtedness, 

— LANDIS V. COOPERSBURG. IS 



BUILDING AND LOAN ASSOCIA- 
TION. 

Building and loan association — Fines 
— Act of April 10, i8yp, P. L. i6. 

A building and loan association incorpor- 
ated under the Act of April 10. 1879. P. L. 
16, has the unquestioned authority to im- 
pose fines or penalties for the non-payment 
of interest* or installments of dues as there- 
in limited. 

The penalty cannot be claimed beyond the 
(late of borrower's death: It must be re-' 
garded as strictly personal to him as it can 
only be justified by way of punishment for 
some delinquency in and about the dls-' 
charge of some personal duty owing by the 
member to his association. When he ceases 
to be a member such duty ceases. 
—ARTISANS B. & L. ASSN. V. CAMPBELL. 191 ' 

CIIARGR. 

Nc7v trial — Judgment n. o. v. for 
plaintiff — Questions of fact for jury — 
Judgment n. o. v. for defendant — Points 
covered by general charge, 

—NORTH V. YORK METAL ALLOYS CO.. 177 

CHECK. 

Check — Payment stopped — Sale — 
JVarranty — Agreement to test goods — 



Jieturn of part of goods — Sales Act of 
May IQ, 1915, Sec. dp (d). 

—MOORE BROTHERS CO. V. ESHLEMAN BROTH- 
ERS. 16 



CHILDREN. 

Will — Gift of income without disposal 
of remainder — Gift to ''children" — Sur- 
vivor, 

—ESTATE OP KATE A EICHELBERGER. S8 

COMMON CARRIERS. 

Common carriers — Express compan- 
ies — Uniform express receipt — Waiver 
of stipulations. 

A Shipper must comply with the provisions 
of the uniform express receipt in respect to 
notice to the company, and if he fails to 
observe the requirements of stipulation 3 
and ships jewelry without enumerating the 
articles in the receipt, he cannot recover for 
its loss. The provisions of the receipt can- 
not be waived by the agents or officers of 
the express company. 

—BREWER. TRADING AS DEVON MFG. CO. V. 
ADAMS EXPRESS CO.. 15 

Uniform bill of lading — Requirement 
that suit be brought, in case of failure 
to deliver goods, unthin two years and 
one day after reasonable time for deVn*- 
ery has elapsed. 

— HILBERT V. PENNSYLVANIA RAILROAD 
COMPANY. 5 



CONSIDERATION. 

Account stated — Action on account 
stated — Defense — Consideration. 

— LAMSON & HUBBARD COMPANY. TO USB. 
ETC.. V. EBERLY, 182 

CONSTABLES. 

Constables — J^emoval from office — 
Necessity of sivorn anszver — "Township 
officers*' — Acts of July 14, 1917, P. L 
S^o (Township code); April 13, 18^4, 
P. /.. 337, Sec. 86; May 27, 1841, P. L. 
400, Sec. 74; May 13, 1887, P. L 108; 
May 5, 1821, P. t. 407, 

On a petition for a rule (m a constable to 
show cause why he should not be removed 
from office, and the charge made by the pe- 
tition constitutes an indictable offense, the 
constable is not required to answer under 
oath, for the reasdn that such answer might 
incriminate him. The proper practice is an 
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inquiry h:^ the court, taking: testimony un- 
der oath. 

A constable is not a **townshlp officer" 
within the meaning of the Township Code 
(Act of July 14, 1917. P. L. 840), Sections 
192 and 193. 
—IN RE BOYD SMITH. CONSTABLE. 119 

Constables — Return of roads — Super- 
visors — Neglect of duty. 

A constable has the rig:ht, and it is his 
duty to return to the court any roads in his 
district which are not in proper condition. 

The court can not fine or imprison road 
8uper\isors for neglect of duty upon the re- 
turn of a constable. This can be done only 
after conviction under the act of March 28th, 
1808, 4 Smith Laws, 631. 

The court can issue process, based upon a 
constable's return, to bring offenders into 
court. 

—IN RE CONSTABLES AND ROAD SUPERVIS- 
ORS, 121 

Refusal of constable to pay over 7cage 
claim — Malfeasance in office — Trespass, 
not assumpsit — Rights of officer, 

— BCARGARET ROUP V. O. S. SIMPSON. 93 



CONTINUANCE. 

Practice — Continuance — Surprise — 
Control by the court of its own order — 
Nonsuit — Entry after regular term of 
the court. 

— WESTGATE V. ERIE RAILROAD COMPANY 
ET AL., 179 

Order to view public road — Contin- 
uance during term of court. 

— DUSMAN'S APPEAL. 207 



CONTRACTOR. 

Workmen's compensation — Findings 
of fact by the Workmen's Compensation 
Board — Employe or independent con- 
tractor? — Employment in the regular 
course of business. 

— SWARTZ V. BOROUGH OF HANOVER. 25 



CONTRACTS. 

Boroughs — Bids for oiling streets — 
Contract. 

—WELCH V. BURGESS AND COUNCILMEN OF 
W. PITTSTON ET AL.. 93 



CONTRIBUTION. 

Set-off — Fundamental principles of- 



IVhen one judgment not alloived as set- 
off against another — Contribution. 

—ESTATE OF JOHN R. BOMBERGER, DEC'D. 1 

CORPORATIONS. 

Corporation of the first class — Charter 
— Contents of certificate of incorpora- 
tion- Power of court to refuse charter. 

The courts are not entitled to grant or re- 
fuse the risrht of incorporation of corpora- 
tions of the first class except upon legal 
fcrounds. and the requirements fixed by law 
can neither be dispensed with nor added to. 

Tho act of assembly expres.sly designates 
the granting by the court of a charter for 
tho support of benevolent, charitable and 
educational undertakings; the support of 
any literary undertaking; and the maintain- 
ance of any undei-taking for social enjoy- 
ments; and the courts have no other course 
than to grant charters for corporations for 
such purposes, unless they are convinced 
that the purpose expressed in the certificate 
of incorporation would be unlawful and in- 
jurious to the community. 

Necessity is not one of the requirements 
to obtain the privilege of incorporation. 

The law does not require a certificate of 
incorporation to show how the membership 
of the proposed corporation is to be made 
up or continued; and an application for 
incorporation will not be refused because it 
does not give this information. 
—EMERGENCY GIRLS' CLUB. 34 

Corporations — Dividends — Dividends 
declared, but not paid before transfer of 
stock. 

A dividend is that portion of the profits and 
surplus funds of a corporation which has ac- 
tually been set apart by a valid reaolutlon of 
the board of directors for distribution among 
the stockholders, according to their respeet- 
ive interests, in such a sense as to become 
segregated frj)m the property of the corpora- 
tion and to become the property of the share- 
liolders distributively. 

An assignment of a certificate of capital 
stock of a corporation is only an equitable 
transfer, and must be produced to the cor- 
ro.ation and a transfer made. 

An assignee of capital stock of a corpora- 
tion is not entitled to a dividend declared be- 
fore the assignment was made and noted on 
the books of a corporation. 

Where the executors of a deceased owner 
of capital stock of a corporation sold the 
stock at public sale, without making any 
stipulation relative to dividends on the stock, 
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a dividend declared on this stock before the 
sale, but then unpaid, was held payable to 
the executors. 

—MILLER'S EXECUTORS V. CODORUS CANNING 
CO.. 101 

Contracts — Foreign corporations — 
Practice, C. P. — Jurisdiction, 

—ERICH V. FORD ROOFING PRODUCTS CO.. 148 



COSTS. 

Costs — Sheriff's expenses — Habere 
Facias possessionem — Fi. Fa. for costs — 
Act II July, 1(^01, P. L. 663, sec. i — 
Hauling and storage of goods — Ambul- 
ance service. 

An item of $36.75 for hauling: and taking 
care of floods levied upon until they could 
be advertised and sold and an item of $10 
for storage are properly allowed the sherifiT 
as costs on a ft. fa. in connection with a 
writ of habere facias possessionem, where it 
appears that the charges are usual and rea- 
sonable and absolutely necessary. 

Where, at the time of the execution of 
the writs, the wife of defendant fell to the 
floor unconscious, and upon the advice of a 
physician the sheriff moved her to a hospi- 
tal, he will be allowed the charges incurred 
for ambulance service, $3.00, as being rea- 
sonable and necessary. 
— HORNBERGER V. HENRY (No. 3). 40 

Cost of printing paper book — Appeal 
from taxation of costs. 

Under the Act of 27th of April. 1909. P. 
L. 263, the cost of printing the appellee's 
paper book for the Superior Court will be 
allowed; notwithstanding it is admitted that 
the appellee only served his book on appel- 
lant at the time of argument in that court. 

Rules of court are under the control of 
the court that made them. On a question 
of taxation of costs the prothonotary cannot 
penalize a party for a violation of the rules 
of the Superior Court. 
— MAIORANA V. SACCHETTI. 70 

Costs — Witness fees — Parties to suit 
— Corporations — Officer. 

The allowance of witness fees to the pres- 
ident of a plaintiff corporation was refused 
on the ground that he was In court as the 
corporation, and as the policy of the law has 
a.Iwaya been averse to allowing witness fees 
to a party to a suit, to allow an executive of- 
ficer of a corporation witness fees would be 
in effpct preferring an artificial to a natural 
person. 

—SLACK & COMPANY V. STONER-THAW COM- 
PANY. LTD.. 144 



Equity — Receiver's costs — Taxes — 
Wage claims. 

— McCLUNE V. GENERAL ROCK PRODUCTS 
CO., 105 



COUNSEL. 

Gift — Replevin — Charge of court on 
degree of proof — Question for jury — 
Ne7c trial — Address of counsel to jury. 

—JOHNSON. EXECUTRIX V. BRATTON. 7S 

Criminal law — Assignment of counsel 
in murder cases — Compensation — Medi- 
cal witnesses — Act of March 22, ipoy, 
P. L. J/. 

—COMMONWEALTH V. ARODACO. 129 

New trial — Improper remarks of 
CO u nsel — Negligence — Excessive verdict . 

—PIERCE V. PENNSYLVANIA TRACTION CO^ 172 

COUNTER CLAIM. 

Pleading and practice — Affidavit of 
defense in trespass — Counter claim in 
trespass. 

—KEEPER V. SPAHR. €1 

COURT. 

Order to tnew public road — Contin- 
uance during term of court. 

— DUSMAN'S APPEAL. 207 

CRIMINAL LAW. 

Criminal law — Impersonating officer 
—Act of May 3, iSg/. 

An indictment will not lie for impersonat- 
ing a "revenue offlcer," under the Act of 
May 6. 1897, P. L. 89. This act applies only 
to oflflcers of the state or a division thereof. 
—COMMONWEALTH V. THALHEIMER. 2i 

Criminal law — Motor zf chicles — Bail- 
ments — Refusal to furnish descriptions 
— Act 30 June, IQ19, P. L. 702 — Prac- 
tice, Q. S. — Motion in arrest of judg- 
ment — Insufficiency of evidences-Con- 
verted to rule for new trial. 

The bailee of a motorcycle, held under 
lease with option to purchase, to not punish- 
able under Act 30 June. 1919. P. L. 702, for 
failure or refusal to give to the bailor, after 
forfeiture of the leave and re-possession of 
the machine, the descriptions of such motor- 
ryrle specified in the Act. 

A motion In arrest of judgment can be 
granted only upon defects apparent on the 
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face of the record, and never on an allegra- 

tion of insufficiency of evidence. Where, 

however, the evidence does not warrant a 

convict' on the motion should be converted 

into a rule for a new trial and as such made 

absolute. 

—COMMONWEALTH V. FOLK, 7 

Criminal law — Indictment — Certainty 
— Promissory note — Marginal figures — 
Intent to defraud. 

The writing" which Is the subject of for- 
gery may be one by which a private fraud is 
attempted or done, and it must be legally 
capable of effecting the fraud. 

It is sufficient in indictments that the 
charge be stated with so much certainty that 
the defendant may know what he is called 
to answer, and the court may know how to 
render proper Judgment. 

In an indictment for forgery, under the 
169th section of the Act of March 31, 1860, 
it is sufficient to prove a general intent to 
defraud. 

The marginal figures of a promissory note, 
if it be ambiguous, belong to it sufficiently 
to be used to limit the holder's right to sup- 
ply the missing term. 

An indictment charging in proper form the 
forgery and uttering of a promissory note, 
with warrant of attorney to confess Judg- 
ment attached, and setting forth a copy of 
the note, which shows that it was payable 
"within twenty yeai-s," and that an amount 
was written, in figrures, in the top left hand 
margin, but that the space in the body of 
the note for the insertion of the amount was 
left blank, on motion to quash, was held: 
sufficient. 
—COMMONWEALTH V. EBB, 49 

Criminal law — Gambling devices — Seiz- 
ure of — Destruction of, 

T' e pozure of gambling devices contem- 
pl-'tod by Section 60 of the Act of March 31, 
ISfiO. P. T^ 398. Includes a seizure made by 
the sheriff under Section 59 of said act, and 
whriT it appears that they are gambling de- 
vices and are not adaptable to lawful uses 
and that they have been employed for the 
purpose of unlawful gaming, the court may 
cr^'er their destruction. 
—COMMONWEALTH V. KAISBB, 43 

Criminal law — Murder — Nczv trial — 
Malice — ^omnamhulis^n — Ansivcr of de- 
fendant's point — Homicide in commission 
of robbery. 

Where a homicide case was properly sub- 
mitted to the Jury and a verdict of murder in 
the firrt decree was rendered, the verdict 



must stand, unless it is so clearly erroneous 
that the court could not conscientiously and 
justly enter Judgment upon it against the de- 
fendant. 

To establish malice in legal contemplation 
does not necessarily require the usual proof 
of threats or of a quarrel; it may be inferred 
from acts as well as from the words of the 
party accused. The violent use of a deadly 
weapon upon the person of another, in a 
manner calculated to cause death or great 
bodily injury (unless in self defense) is le- 
gally sufficient to establish a malicious in- 
tent. 

If a homicide is committed in the commis- 
sion of a robbery or in an attempt to rob, 
t^ien it is murder in the first degrree, under 
Sec. 74 of the Act of 1860, P. I.. 382; and 
whether the killing was so done is a question 
for the Jury. 

On the trial under an indictment charging 
murder in one count and manslaughter in an- 
other, the court properly refused to charge 
that the Jury must acquit the defendant en- 
tirely, if they have a reasonable doubt as to 
whether the killing was wilful, deliberate and 
premeditated. 

Where the defendant and two others were 
the only occupants of a workmen's sleeping 
shack, which wa« locked for the night, and 
In the morning one was found beaten to 
death and the other beaten to unconscious- 
ness and later died without recovering con- 
sciousness, and the defendant had fled, and 
there was other evidence pointing to the de- 
fendant's guilt, and the defendant before and 
'-t the trial admitted his presence in the 
shack immediately before and after the men 
were beaten, that he fled with money of one 
of the deceased, that he realized he must 
have killed the men; but denied any knowl- 
edge of having done so, and testified that if 
he killed the men he must have been in a 
somnambulistic condition at the time, and 
he and his mother testified that he was sub- 
ject to sleep walking, without any knowl- 
odgre of it afterwards, which testimony was 
uncontradicted; and where the court sub- 
mitted the defense to the Jury with a full and 
careful explanation of the nature of the de- 
fense and the measure of proof required by 
the law to establish it; a verdict of murder 
in the first degree was permitted to stand. 
—COMMONWEALTH V. SIPPLE, 89 

Criminal law — Assignment of counsel 
in murder cases — Compensation — Medi- 
cal witnesses — Act of March 22, 1907, 
P. L. J/. 

Under the Act of March 22, 1907, P. L. 81, 
authorizing the trial Judge to allow compen- 
sation to counsel assigned to destitute per- 
sons upon trial for murder, also "all personal 
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and incidental expenses/' witness fees of 
medical experts cannot be allowed aa they 
are not the personal and incidental expenses 
of counsel. 
—COMMONWEALTH V. ARCIDACO* 12» 

Criminal law and procedure — Larceny 
— Grand jury — Imposition of costs upon 
prosecutor — Act of May ^5, /^p/. 

The Act of May 26, 1897, P. L.. 89, which 
provides that upon a prosecution for larceny, 
where the indictment is returned ignoramus, 
the errand jury shall decide whether the 
county or the prosecutor shall pay the costs, 
does not extend the powers of the grrand Jury 
80 as to Include cases where other counts- 
are added to one chargrlngr larceny. 

Where an indictment, which charges lar- 
ceny, larceny as bailee and receiving: stolen 
groods, (is returned by the grand Jury "not a 
true bin and the prosecutor pay the costs," 
the court will make absolute a rule to show 
cause why the imposition of costs upon the 
prosecutor 9hould not be set a^side or stricken 
off. 
--COMMONWEALTH V. CAPIN, 132 

Magistrates — Surety of the peace — 
Act of March i8, 190Q, P. L. 42, Sec, i, 

—COMMONWEALTH V. OLEWILER, 142 



CY PRES. 

Insane persons — Spendthrift trust — 
Doctrine of cy pres — Income of spend- 
thrift trust liable for payment of main- 
tenance of insane cestui que trust. 

—IN RE THERESA J. SPANGLER, 157 



DAMAGEwS. 

Pleading — Plaintiff's statement — 
Items of damages — Punitive damages — 
Practice Act of 191^, P, L. 4S3. 

—BOLLINGER V. GREENAWAY, 109 

Real estate — Line trees between pro- 
perties — Destruction — Damages — Puni- 
tive damages — Excessive verdict, 

— REINHART V. KUNKLE, 95 



DPXEDENTS' ESTATES. 

Insolvent decedents' estates — Distribu- 
tion — Preferred claims — Order of pref- 
erence — Claim of Commonwealth for 
maintenance at state hospital — Claims of 



municipal hospital and nurse — Act of 
June I, 191 5, and Fiduciaries Act of 
1917. 

The Act of June 1, 1916. P. L. 661, 
which gives preference to claims of the 
Commonwealth for maintenance of persona 
in State institutions, is not repealed by the 
Fiduciaries Act of June 7, 1917, P. L.. 447. 
providing: that debts due the Commonwealth 
shall be paid last 

Under the Act of June 1. 1915, P. L. 
661, at the audit of an insolvent decedent's 
estate, the claim of the Commonwealth for 
maintenance of decedent in a State hospital 
was griven preference over the claim of a 
nurse for services prior to decedent's re- 
moval to the State institution. 

A municipal hospital's claim agrainst an 
insolvent ^lecedent's estate has no preference, 
and must share with g^eneral creditors pro 
rata. 
—CARROLL'S ESTATE, 64 

Judgment — Decedents' estates — Revi- 
val of judgments against estates of de- 
cedents, 

A Judgrment which is not a lien on the real 
estate of a decedent by entery or re\'ival, 
within five years of the death of the deced- 
ent, can not be revived by scire facias issued 
more than one year after the date of the 
death of the decedent. 
— STAHLNECKER V. STAHLNECKER, 65 

Decedent's estate — Claim for services 
— Presumption of payment — burden of 
proof. 

The law presumes that payments for ser- 
vices, boardingr and lodgringr were periodic- 
ally made, and the burden is on a claimant 
agrainst a decedent's estate for services ren- 
dered to the decedent to show non payment. 
— SHEAFFER'S ESTATE. 153 

Decedents' estate — Real estate — Lien 
— Suit within year — Failure to index 
summons — Wills — Conversion. 

Where suit is brougrht agrainst a decedent's 
estate within one year from death, but the 
action is not indexed within the year, as 
required by the Act of June 7, 1917, P. L. 
447, the lien of the debt is lost at the end 
of the yeaj* from the death. 

In such a case the real estate cannot be 
claimed to have been converted into person- 
al estate, where there was authority in the 
will to sell, but no positive direction to do 
so; where there was no blending- of real and 
personal estate so as to create a fund for 
payment of legacies and debts; and where 
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there was no necessity to sell to execute 

the will. 

— BRENNAN'S ESTATE, t«l 

DEPOSITION. 

Depositions of infirm witnesses — Ob- 
jections to filing — Waiver of objections 
to examination and examiner — Objec- 
tion to depositions when offered as evi- 
dence. 

Where, under the rules of the Court of 
Common Pleas of York County, a rule for 
the taking- of the depositions of an agred and 
infirm witness was issued and served on the 
adverse party in accordance with said rules, 
the court will not refuse to permit the flling- 
of depositions taken pursuant to said rule 
because it is objected that the depositions 
were not taken by agreement of counsel, 
that they were taken less than twenty miles 
from the court house, and that they were 
not reduced to writing nor sigrned by the 
witness; for. at the trial, under Rule 2, any 
valid objection will be considered by the 
trial judge when offered as evidence at the 
trial. 

The acceptance of a rule to take deposi- 
tions of witnesses to be read at the trial of 
a cause, and the notice of the time and 
place of the taking of the depositions, to- 
gether with the appearance of the opposing 
party's counsel at the time and place, and 
taking part in the proceedings by making 
objections, and cross-examining the witness, 
waives any objections to the authority of 
the examination or examiner. 

If. in the taking of depositions, any un- 
due advantage has been taken by one of 
the parties which might result in detriment 
to the other, the trial judge may consider 
objections at the trial before the deposi- 
tions are allowed to be used as evidence; 
but where both parties took part in taking 
the depositions a long time before the trial, 
such objections as are merely captious will 
not be countenanced by the court. 
— TRITCH V. PIEFFER. ET AL.. $7 

DESERTION. 

Husband and zvife — Desertion — Pro- 
ceed itigs against real estate of absent 
husband — Judgments — Lien of — Acts of 
May 23, IQ07, P. L, 227, April 27, ipop, 
P, L, 182, and July 21, IQ13, P. L. 687. 

— T. ROBERTS APPEL, TRUSTEE V. I. W. 
MECKLEY. 71 

Divorce — Fugitive from justice — De- 
sertion. 

--STEELE V. STEELE, 166 



DISCONTINUANCE. 

Practice — Ejectment — Discontinuance 
of action. 

— CALER V. STRICKLER. 145 

DIVORCE. 

Divorce — Decree — Annullment — 
Fraud and imposition — Concealing re- 
sidence of respondent — Notice, 

A decree of divorce will be annuled, on the 
grounds of fraud or imposition upon the re- 
spondent, and in some respects upon the 
court, where service of the subpoena was had 
by publication only; where the llbellant tes- 
tified before the master that the respondent 
then was living in Canada, and never had 
left there, when as a fact the llbellant well 
knew that the respondent then was living 
in Pennsylvania; where the llbellant fa.Ued 
to make known the respondent's actual place 
of residence so that the master's notice of 
the time and place of taking testimony could 
be served personally on the respondent, when 
the llbellant knew that the respondent could 
be found in this State; where the respondent 
had no actual notice or knowledge of the 
time and place of taking testimony, and was 
not present at the hearing; and where the 
libellaiit proceeded with the case, without 
notice to the respondent, after having rep- 
resented to the respondent that the case 
had been or would be discontinued and that 
no further action would be taken therein, 
which caused the respondent to fall to have 
an appearance entered for her In the action 
or to give any further attention thereto. 
— ZANES V. ZANES, 9 

Divorce — Refusal of decree — Ali- 
mony — Counsel fees — Costs, 

Where libel in divorce brought by the wife 
is refused, charges not being sustained, llbel- 
lant Is not entitled to alimony, nor would the 
spirit of the Act justify imposition of costs 
on the successful party, as this would put a 
premium on bringing actions in divorce with- 
out sufficient cause. Counsel must in above 
circumstances look to the client for fees, and 
each party will pay his or her own costs. 
— MAHONEY V. MAHONEY, 51 

Divorce — Revocation of — Fraud — 
Residence of libellant — Sennce — Act of 
March 13, 191 5, Sec. 2, 6 Sm. Laws 287. 

The court has power to set aside a decree 
in divorce for fraud. 

The Act of March 18, 1915, requires that 
the libel In divorce shall be presented to 
court In the county where the injured party 
resides. 
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A respondent who lives in another county 
must be served personally with a subpoena 
and notice to take depositions, or sufficient 
reason must be griven for failure to make 
such service. 

A divorce will be set aside for fraud where 
it appears that the charge of desertion 
a«rainst the respondent who wholly false, 
that the domicile alleged was false, that the 
libellant could easily have ascertained the 
address of the respondent, but preferred to 
have service by publication and came to 
this Jurisdiction in order to obtain a divorce 
. on ex parte evidence in a county other than 
that in which the respondent resided. 
— ECKEBT V. ECKERT (No. 1), 47 

Divorce — Vacation of for fraud — Or- 
der for counsel fees. 

The court may make an order for payment 
of counsel fees and expenses after a divorce 
has been decreed, where the respondent, who 
lives in another county, knew nothing: of the 
proceedings until after the decree and is 
contesting the decree and the contest con- 
tinues after the decree has been stricken off 
for fraud. 

Under such circumstances the order direct- 
ing the payment of $150 was made. 
—ECKEBT V. ECKERT (No. 2), 41 

Divorce — Notice of master's hearing 
— Service — Libellanfs attorney. 

Service of notice of a master's hearing in 
a divorce proceeding directed to respondent 
cannot be legally served by the attorney for 
libellant and proof of service be sworn to by 
him. This practice will not be recognized. 
— CIMIOTTI V. CIMIOTTI. 96 

Divorce — Subpoena — Deputized sher- 
iff — Return — Service. 

A divorce was refused on the record, with 
leave to proceed, treating the original sub- 
poena as a nullity, where the sheriff of the 
county In which the libel was filed deputized 
the sheriff of another county to make the 
service, and the sheriff simply filed the affi- 
davit of the deputized sheriff without mak- 
ing a return as to his own county. This 
was not a proper service. 
— MEALER V. MEALER, 86 

Divorce — Fugitive from justice — De- 
sertion. 

A divorce was refused on the ground of 
desertion where the husband, having embez- 
zled money of his employer, suddenly depart- 
ed for parts unknown and was never heard 
of again, except for one letter written to his 
wife, the libellant, the day after his depart- 
ure, which plainly Indicated that he left to 



escape imprisonment and not because of 
marital troubles. This was not such a ^wii- 
ful and malicious desertion as would support 
a decree In divorce. 
—STEELE V. STEELE. 1S5 

Husband and wife — Divorce — Libel — 
Affidavit — A mendment. 

A libel in divorce, if verified before a no- 
tary public, must be verified before a notary 
public in the county in which the libel is ex- 
hibited. 

Such a libel, if verified before a non- 
resident notary, may be amended. 
—CASE V. CASE. 156 

Divorce — Cruel and barbarous treat- 
ment — Charges before church board — 
Indignities — Ridicule — Failure to file 
anszvcr to libel — Testimony by respond- 
ent. 

In a dlvoi ce proceedkng - by a husband 
charging his wife with cruel and barbarous 
treatment and indignities, it was held not a 
cause for divorce where respondent preferred 
charges against libellant before the official 
board of his church after he had left his wife 
and started the divorce proceedings. Acts 
amounting merely to an annoyance, such as 
attacking libellant on a public street, could 
not be considered as an attempt to hold him 
up to ridicule and contempt on the part of 
his wife. Divorce refused. 

It Is not good, practice in a divorce pro- 
ceeding for respondent, after having failed 
to file an answer to the libel to appear at the 
master's hearing, cross-examine libellant's 
witnesses and then offer testimony. Such 
evidence should not be considered nor should 
costs be allowed respondent's witnesses. 

— JEFTERIES V. JEFFERIES. 142 

Divorce — First cousins — Marriages 
void Ab Initio — Legal status of parties 
— Statutory provisions, 

A divorce was granted where first cousins 
obtained a marriage license in Alleg'beny 
C!ounty and then went to Ohio and were mar- 
ried there on that license. The fact that the 
marriage ceremony was performed in an- 
other jurisdiction and that there may have 
been a failure to comply with the laws of the 
state where It was performed, are not con- 
trolling factors in a divorce proceedin^r. 

The Act of June 24, 1901, P. L. 687, must be 
read with the Act of March 13, 1816, not with 
the Act of Aprtl 14, 1869, P. L. 647, The fifth 
section of the Act of 1816 deals with mar- 
riage and divorce, the Act of 1869 does not. 
A marriage '^vold'* because prohibited by the 
statutes oited is open to attack durins* its 
continuance, but may not be ''inquired into 
after the death of either husband or wife.** 
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There is a radicaj difference between a 
marria«re that Is unlawful and a supposed or 
allegred mairrlage void ab initio. This differ- 
ence Is recognized in legislation and by the 
courts. 

Where a man and a woman, both residents 
of Pennsylvania, whose marriage was pro- 
hibited by the laws of Pennsylvania because 
of their blood relationship, went Into Mary- 
land and were there married, with the ex- 
press intention of evading the laws oif Penn- 
sylvania, and immediately after the mar- 
riage returned to Pennsylvania, and resided 
there, the marriage was invalid, and a de- 
ciee of divorce was granted. 
—OYER V. OYER. 198 



Divorce — Leading questions — Collu- 
sion — Duty of master. 

Where the evidence In a proceeding for di- 
vorce indloated collusion between the par- 
ties, the cx)Ui*t required the personal exami- 
nation of the llbeaiant on the question of 
^<.riuslon. 

Where counsel for the libellant asks lead- 
ing questions of h:s witnesses, It is the duty 
tf the master to warn him, and if he per- 
sists, to stop the hearing and report the 
matter to the court. 

It is the. duty of the master to try to 
bring out the actual facts in the case by 
cross-examining the witnesses. The asking 
of one question does not meet this require- 
ment. 
— McLEOD V. McLEOD, 181 



DOMESTIC ATTACHMENTS. 

Hxecution by lien creditor — Stay of — 
Domestic attachment — Sale by trustees 
— Act of June 7.^, 1836. 

—FIRST NATIONAL BANK OF DELTA V. J. H. 
WILEY, 194 



DWELLING. 

Wills — Parol evidence to show will 
was not drawn according to testator's 
directions — What is included in dezise 
of divelling, 

—GROSS ESTATE. ISS 



EJECTMENT. 

Practice — Ejectm en t — Disc on tinua n ce 
of action, 

— CALER V. 8TRICKLER, 146 



EMPLOYER AND EMPLOYEE. 

Equity — Accounting — Employer and 
employee — Part of profits etnployce's 
competisation. 

— McGANN V. RUGGLES-COLES CO.. 125 



EQUITY. 

Equity — Receiver's costs — Taxes — 
Wage claims. 

The costs of a receivership, including 
counsel fees and the commissions of a re- 
ceiver who wound up the affairs of an insol- 
vent corporation, have priority over taxes 
— McCLUNE V. GENERAL ROCK PRODUCTS 
CO., 105 

Equity — Option — Delivery of deed — 
Cash payment — Demurrer. 

A demurrer to plaintiff's bdll was dis- 
missed where plaintiff had exercised an op- 
tion to purchase certain roal estate but de- 
fendant refused to deliver a deed and relecuse 
of liens as the notice of acceptance was not 
accompanied by the cash payment agtreed 
upon. It would be* an unreasonabae require- 
ment and not within the terms of the option 
to require payment prior to delivery of the 
deed, and further the payment of the money 
in cash at the time the option was exeneised 
was not a material part oif the agreement 
nor was It requisite. 
—SIMON V. WEISS ET AL.. 151 

Equity — Re-hearing — Boroughs, in- 
crease of indebtedness. 

— LANDIS V. COOPBRaBURG, U 

Equity — Accounting — Employer and 
employee — Part of profits employee's 
compensation. 

— McGANN V. RUGGLES-COLES CO.. 115 

Trade name — Prior right exclusive — 
Equity. 

—CREDIT CLEARING HOUSE V. BOGINSKY, 204 



EQUITABLE. 

Equitable relief — Fraud imputable to 
negligence of petitioner — Judgments — 
Petition to strike off satisfaction. 

— EMIG V. GOTLOBE. 41 

ESTOPPEL. 

Mechanics' liens — Estoppel — Respec- 
tive rights of mortgagee and lienor — 
Act of June 4, 1901, P. L. 431. 

— GROMO V. McCAMIC. 24 
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EVIDENCE. 



Evidence — Parol evidence to vary 
written instrument — Written contract 
evidence of consideration of contempora- 
neous parol agreement — Contract part 
"ivritten and part parol — Question for 
jury. 

Where a written contract is executed for a 
consideration therein mentioned, a party is 
not concluded, in an action for the breach of 
a parol contract, from showing that the 
agreement evidenced by the written contract 
was the consideration for the contemporane- 
ous parol contract. The written agreement 
is conclusive as evidence of the terms only 
in actions founded on that contract. 

Parol evidence is admissible to show a ver- 
bal contemporaneous agreement upon the 
faith of which the written instrument was 
executed, even though such evidence may 
vary or change the terms of the writing. 

Where the contract was partly in writing 
and partly in parol. It becomes a question for 
the jury to determine what the parties ac- 
tually meant. 

In an action for the breach of contract to 
employ the plaintiff to sell stock, where the 
statement averred "promises and covenants 
verbally entered into," and set forth verbal 
negotiations for the employment of the plain- 
tiff by the defendant, promises made by the 
defendant, a request by the defendant that 
the plaintiff submit his proposal in writing, 
and a copy of the writing submitted in com- 
pliance with this request, followed by an 
averment that the proposition therein made 
was orally accepted by the defendant; it was 
Held: that evidence of the oral promises 
made by the defendant before the submis- 
sion of the writing, and of the oral accept- 
ance of the terms stated in the writing was 
admissible, and that the defendant was not 
entitled to a charge that the writing was the 
exclusive evidence of the contract between 
the parties, and that the verdict must be for 
the defendant. 
— DORSHEIMER V. READ MACHINERY CO.. 77 

Evidence — Public records — State 
Commissioner of Health — Records of 
dispensary — Claim of privilege — Attach- 
ment. 

Where fraud is alleged by an insurance 
comi*any in statements made as to health by 
the insured, the company has a right to 
compel the State Commissioner of Health to 
produce the records of a State dispensary as 
evidence to establish the fraud. 

The commissioner cannot avoid producing 
the records on the ground that they are priv- 
ileged and that their publication would be 



inexpedient for the public interest and injur- 
ious to the public service and to the inter- 
ests of the Commonwealth. 

— LUCHKA V. METROPOUTAN UFE INSUR- 
ANCE COMPANY, 189 

Evidence — Ownership of automobile 
— Certified copy of registration and 
vendor and vendee papers. 

On the ground of necesBlty, in order to 
prove defendant's ownership of an automo- 
bile, a copy, certified under the hand and seal 
of the State Highway Oonunissioner, of the 
registnition of the car as owned by the de- 
i"endant, as well as similar certified copies 
of the vendor and vendee papers is admissible 
in evidence. 
— FURMAN ET AL. V. HILL, 263 

Replevin — Property in custody of laic 
— Automobile held by state police as n^- 
dence — Treble costs. 

— ZEIGLE V. SHAVER ET AL^ 134 



EXECUTIONS. 

Execution by lien creditor — Stay of — 
Domestic attachment — Sale by trustees 
— Act of June 13, 1836. 

An execution by a lieca creditor will not be 
stayed in order to permit a sale of the real 
estate by trusteew In domestle attachment 
proceedings. 

There is nothing in the Act of June IS, 
1836, I». L. 610, requiring that liens should be 
divested and paid out of the proceeds of a 
sale or which authorizes the court to prevent 
a plaintiff in a judgment against the defend- 
ant in a domestic attachment from proceed- 
ing to collect the same out of his real estate. 

Even if the court had power to stay the 
execution, it would not do so unless it was 
shown that it would be to the advanta^re of 
the creditors to permit the trustees to sell the 
pfroperty. 

—FIRST NATIONAL BANK OF DELTA V. J. H. 
WILEY. 194 



EXECUTORS. 

Real estate — Duty oj life tenant — 
Power of executors. 

—ESTATE OF DAVID LAWSON, DECEASED. 159 

EXPREvSS RECEIPTS. 

Common carriers — Express compan- 
ies — L' n iform express receipt — Waiver 
of stipulations. 

—BREWER. TRADING AS DEVON BfFG. CO. V. 
ADAMS EXPRESS CO., 15 
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EXTRADITION. 

Habeas corpus — Extradition — Article 
IV , Sec. 2, of Federal Constitution — Sec. 
5278 of Reznsed Statutes of Congress — 
Act of May 24, 1878 — Preliminary 
arrest. 

—COMMONWEALTH EX REL. MATULEK V. 
ABBOTT, 1€5 



FICTITIOUS NAMES. 

Fictitious name — Sales — Act IQ15 — 
Defective goods — Affidavit of defense — 
Single sale in this state from outside firm. 

An individual carrying on a business out- 
side this Commonwealth under an assumed 
name, that is, under a firm name different 
from the name of the plaintiff in suit for 
Roods sold and delivered, would not neces- 
sarily come within purview of Act of 1917, 
P. Li. 645, because of a single sale within 
this State, nor would such situation of it- 
self be sufficient to prevent judgment. 

An affidavit of defense reciting that goods 
did not correspond with the sample, where 
^oods are received and retained, should spe- 
cifically state defections, and set forth dam- 
ages claimed as resulting from breach of 
implied warranty, as credit against the con- 
tract price. 

—FILLMORE DRESS CO. V. STEINER & PRES- 
SEL, €3 



FIDUCIARIES. 

Practice, O. C. — National hanks act- 
ing as sureties and fiduciaries — Approv- 
al under Rule 21 refused. 

—TURNER'S ESTATE. Ill 

FISHING. 

Waters — Fishing — Trespassing — 
Claim hy prescription — idrerse use — 
Notice under Act of April 14, 1^03. 

—COMMONWEALTH V. PECK, 160 

FOREIGN CORPORATION. 

Contracts — Foreign corporations — 
Practice, C. P. — Jurisdiction. 

I>efondant, a foreign corporation having 
its place of business outside of the State, 
sold to plaintiff morchandiso, which proving 
unmerchantable, dofondant diroctinl to bo 
forwarded to another point within this Stato, 
the acceptance and the performance of the 
new contract taking place within this State, i 



Held, that the court had jurisdiction over 
the defendant in a suit to recover the pur- 
chase money previously paid. 
—ERICH V. FX)RD ROOFING PRODUCTS CO., 148 



FRAUD. 

Judgments, opening of — Fraud — Hus- 
band and 7cife — Burden of proof. 

— CARUN V. CARUN, 13 

Divorce — Decree — Annullment — 
Fraud and imposition — Concealing re- 
sidence of respondent — Notice. 

— ZANES V. ZANBS, 9 

Equitable relief — Fraud imputable to 
negligence of petitioner — Judgments — 
Petition to strike off satisfaction. 

— EMIG V. GOTLOBE. 41 

Divorce — Revocation of — Fraud — Re- 
sidence of libellant — Service — Act of 
March ij, 1915, Sec, 2, 6 Sm. Laws 287. 

—ECKBRT V. ECKERT (No. 1), 47 

Divorce — Vacation of for fraud — Or- 
der for counsel fees. 

—ECKERT V. ECKERT (No. 2). 49 

Attachment — Fraudulent contraction 
of a debt — False representation of finan- 
cial condition — Inventory of attached 
property. 

— CURTZE V. MOSKE, 118 



(;ame laws. 

Summary conviction — Petition for ap- 
peal — Game lazvs — Deer — Possession — 
Custom — Azmrd of carcass — Intend- 
ment of the lazi* — Article V, Section 14, 
of the Constitution — Act of 1876. 

—COMMONWEALTH V. HAYES. 163 



GIFTS. 

Gift — Replevin — Charge of court on 
degree of proof — Question for jury — 
Nezv trial — Address of counsel to jury. 

In an action In replevin where the defend- 
ant claimed tilte by gift from the plaintiff's 
testator, it was sufficient for the court to 
charge that, before the jury can find for 
the defendant, the evidence must satisfy the 
minds of the jury clearly, satisfactorily and 
convincingly that the donor intended to give 
the chattle to the donee beyond recall. The 
plaintiff was not entitled to a charge that 
the defendant must show a gift by "proof 
beyond a reasonable doubt.*' 
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In such an aqtion where there was evi- 
dence of the delivery of the chattle accom- 
panied by words indicating" an intention to 
make a gift to the person to whom it was 
delivered, although some of the testimony 
was materially discredited, it was for the 
Jury to say whether there was a gift. 

A new trial was not granted on the 
ground that the opposing: counsel had pre- 
judicially influenced the jury by incorrect 
statements of facts in his address to the 
jury. 
—JOHNSON. EXECUTRIX V. BRATTON, 73 



GRAND JURY 

Criminal law and procedure — Larceny 
— Grand jury — Imposition of costs upon 
prosecutor — Act of May 25, iSg^. 

—COMMONWEALTH V. CAPIN. 132 



GUARDIAN AND WARD. 

Practice, 0. C. — Guardian and ward — 
Stepfather not proper guardian. 

A stepfather should not be appointed 
guardian of his wife's child by a former hus- 
band, in the absence of special circum- 
stances. 
— MORGALIS'S ESTATE, 63 



HABEAS CORPUS. 

Habeas corpus — Extradition — Article 
JV, Sec. 2, of Federal Constitution — Sec. 
^2y8 of Revised Statutes of Congress — 
Act of May 24, 1S78 — Preliminary 
arrest. 

The arrest of a fugitive from justice upon 
a warrant secured from a magistrate, is in 
no sense a part of the extradition proceed- 
ing: proper, authorized by Article IV, Section 
2, of the Federal Constitution and the Act 
of Congrress passed pursuant thereto. The 
authority for such preliminary arrest is 
found in the common law of our state. 

The source of the right to make such pre- 
liminary arrest being intra-state, it follows 
that our legislature may regulate and limit 
it in any manner it may see fit, or may, if it 
so desires, wholly abrogate it. 

The right of a demanding: state to inter- 
state extradition is created by the Federal 
Constitution, and it therefore follows that 
our state leg-islature, although it may regru- 
late the procedure for the enforcement of 
such right, in so far as not inconsistent with 
the Federal Constitution, it cannot in any 
manner limit or revoke this right. 



The purpose of the provision of Section 5 
of the Act of May 24, 1878, P. L. 187, as 
amended by the Act of 1879, P. L. 95. to the 
effect that a prisoner arrested on a prelim- 
inary warrant shall not be held for a longrer 
period than ninety days, is to prevent the 
wilful and repressive restraint of one's lib- 
erty, and it does not have application where 
there has been unavoidable delay, as where 
the securement of the extradition warrant 
has been opposed by the prisoner. 

A person held on a preliminary warrant 
awaiting the arrival of an extradition war- 
rant, even when entitled thereto, must seek 
his release by writ of habeas corpus. 

Where a prisoner has failed to secure his 
dlschargre before the arrival of the extradi- 
tion warrant, his application to be released 
thereafter is too late. The court could then 
release him from the custody resulting from 
the preliminary warrant, but not from the 
custody resulting from the warrant of extra- 
dition. 

Secion 4 of the Act of May 24, 1878. P. L. 
137, which undertakes to limit the court's in- 
quiry, upon writs of habeas corpus, to the 
question of identity, has apparently by com- 
mon consent, been treated as unconstitu- 
tional by our appellate courts. 

The issuance of the extradition warrant 
itself is prima facie evidence that the pris- 
oner, if identified as the defendant named 
therein, is a fugitive from justice. 

Where, with reference to the question as 
to whether the prisoner is a fugitive from 
justice, evidence of an alibi is offered, there- 
by resulting in an issue of fact, that fact can 
only be determined by the courts of the de- 
manding state. 

—COMMONWEALTH EX REL. MATULEK V. 
ABBOTT, 165 



HABERE FACIAS POSSESSIOXEM 

Costs — Sheriff's expenses — Habere 
Facias possessionem — Fi. Fa. for costs — 
Act II July, 1 90 1, P. L. 663, sec. i— 
Hauling and storage of goods— Ambul- 
ance sennce. 

— HORNBERGER V. HENRY (No. J). 40 



HUSBAND AND WIFE. 

Husband and wife — Desertion — Pro- 
ceedings against real estate of absent 
husband— Judgments — Lien of— Acts of 
Mav 23, IQ07, P. L. 227, April 27, 1909. 
P. L. 182, and July 21, 191 3, P. L. 687. . 

While it may be conceded that a proceed- 
ing: against the real estate of an absent hus- 
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band for the maintenance of his wife, un- 
der the Act of May 23, 1907 and its supple- 
ments, is a proceeding in rem, and also that 
it is a proceeding in equity and the doctrine 
of lit pendent applies, nevertheless the de- 
cree is not a lien from the date of the com- 
moncement of the proceedinsrs as against 
judgments entered after such commence- 
ment but before the order was made and 
entered on the judgment index, where such 
judgments were for debts incurred before 
the commencement of the proceedings. 
— T. ROBERTS APPEL. TRUSTEE V. I. W. 
MECKLEY, 71 

Judgments, opening of — Fraud — Hus- 
band and zvife — Burden of proof. 

— CARLIN V. CARLIN. 13 



INDEBTEDNESS. 

Equity — Re-hearing - 
erease of indebtedness. 

— LANDIS V. COOPERSBURG. 



Boroughs, in- 



19 



INDEX. 

Decedents* estate — Real estate — Lien 
— Suit within year — Failure to index 
su m mons — Wills — Conversion. 

— BRENNAN'S ESTATE. 201 

INTEREST. 

Alderman — Jurisdiction — Suit on for- 
feited recognizance — Interest — Amend- 
ment. 

—COMMONWEALTH V. LOWDY. 4 

Laches, claim of Commonwealth not 
barred by — Lunatic, recovery by the 
Cotnmonzvealth for maintenance of — 
Equity may prevent award of interest on 
claim. 

— MINNICH'S ESTATE NO. 2, 81 



INSANE PERSONS. 

Insane persons — Spendthrift trust — 
Doctrine of cy pres — Income of spend- 
thrift trust liable for payment of main- 
tenance of insane cestui que trust. 

The meaning oif the doctrine of cy pres, as 
received by the courts, is that when a defi- 
nite functiion or duty is to be performed, and 
't can not be done In exact conformity with 
the .«*cheme of the person or persons who 
have pro\id€d for it, it must be performed 
with as close approximation to the scheme 
as reasonably practicable. 



This doctrkne is not confined to the admin- 
istration of charilies, tmt Is equally applic- 
able to all devises and contracts wherein the 
future lis piovided for. 

Where a spendthrift trust provided for the 
payment of the income of the trust to a per- 
son who was duly committed as an indigent 
insane person to a state hospital, Held: That 
the costs of maintaining the cettui que trust 
at the state hospital were payable out of the 
income of the trust. 

The law implies an obligation on the part 
of a lunatic to reimburse those who have 
supplied his necessities, and the Common- 
wealth is, therefore, entitled, under the pro- 
\-i.«*ions of the Act of June 1, 1915, P. L. 661, 
to recover for such lunatic's maintenance in 
a state hospital. 
—IN RE THERESA J. SPANGLER, 157 



JUDGMENTS. 

Judgments, opening of — Fraud — Hus- 
band and wife — Burden of proof. 

Where it is alleged that a husband has 
confessed a judgment with intent fraudu- 
lently to dispose of property liable for the 
support of his wife or to defraud her of her 
dower, the wife has the right to intervene 
and defend pro interesse suo. 

The general rule is that there is a pre- 
sumption in favor of the soundness of a 
judgment, but where the facts raise a grave 
suspicion of collusion between plaintiff and 
defendant, the burden shifts to the plaintiff 
to prove his good faith in the transaction. 

It is not suflflclent that a judgment is 
founded on a good consideration or was 
made with bona fide intent, but if defective 
in either of these particulars, although good 
between the parties, it is voidable as to the 
wife of defendant. 
—CARLIN V. CARUN. 13 

Judgment — Entry upon confession for 
amount less than face of instrument — 
.\ct February 24, 1806, construed. 

The proper construction of the Act of 
1806 is that judgment may be entered for 
the amount definitely appearing on the face 
of the instrument, or for any part of said 
amount. 

None of the legal rights of the party exe- 
cuting an instrument, with warrant of at- 
torney to confess judgment, are invaded by 
ths entry of a judgment for the amount 
authorized, or for any lesser amount, and 
there is no cause for complaint so long as 
judgment is not entered for more than the 
sum authorized. 

The purpose of the Act of 1806 was sim- 



Digitized by 



Google 



226 



INDEX OF CASES REPORTED 



ply to avoid the uncertainty and confusion 
that would result if the prothonotary should 
be obligred to make calculations from more or 
less uncertain factors to ascertain the 
amount due on a confession of judgment; 
but where a definite sum is fixed in the in- 
strument confessing judgment, and the hold- 
er of a note asks for the entry of judgment 
for said sum or any part thereof, there is no 
occasion for any calculation by the prothon- 
otary and there results no uncertainty or 
confusion, or possible injury to the party 
confessing the judgment. 
—MOREL V. MOREU 22 

Equitable relief — Fraud imputable to 
negligence of petitioner — Judgments — 
Petition to strike off satisfaction, 

A petition praying the court to strike off 
an alleged improper satisfaction of a judg- 
ment is an appeal, under equity principles, 
to the discretion of the court. 

Whenever a party who, as actor, seeks to 
set the judicial machinery In motion and ob- 
tain some remedy, has violated conscience, 
or good faith, or other equitable principle, 
in his prior conduct, the court will refuse to 
interfere in his behalf. 

Where a purchaser of a promissory note 
with a warrant of attorney to confess judg- 
ment, caused judgment to be entered there- 
on, and without notice to the maker of the 
note of his ownership thereof, for six years 
received the annual interest from the payee, 
from whom he purchased the note, and the 
latter, who was a practicing attorney at 
law, at the instance of the defendant, who 
then denied any liability under the judg- 
ment, entered his appearance for the use 
plaintiff and satisfied the judgment; on rule 
to show cause why the satisfaction should 
not be stricken off. It was Held: That the 
petitioner was negligent in not notifying the 
maker of the note of his purchase, and, as by 
this negligence, the attorney was enabled to 
perpetrate a fraud on the maker of the note, 
the petitioner was not entitled to equitable 
relief, and therefore the rule was discharged. 
— EMIG V. GOTLOBE. 41 

Attachment execution — Rule to dis- 
solve — Act of May 8th, igoi, P. L. 143 — 
Judgment of quarter sessions certified to 
common pleas of same county. 

When an order of the court of quarter ses- 
sions to pay a specific sum of money has 
been certified to the court of common pleas 
and indexed therein as provided by the Act 
of May 8th, 1901. P. L. 143, it has all the 
force of a judgment recovered in common 
pleas, and an attachment execution may be 



issued upon it against defendant's distribu- 
tive share of the estate of a decedent 

The force and effect thus to be given the 
judgment In the common pleas is to be of 
the date of its entry in that court, and not 
the date when the sentence was pronounced 
in the court of quarter sessiona 
—COMMONWEALTH V. MYERS, 107 

Judgment — Decedent/ estates — Revi- 
val of judgments against estates of de- 
cedents, 

— STAHLNECKBR V. STAHLNECKER, C5 

Neiv trial — Judgment n. o. v. for 
plaintiff — Questions of fact for jury- 
Judgment n. o. V. for defendant — Points 
covered by general charge, 

—NORTH V. YORK METAL ALLOYS CO.. 177 



JURISDICTION. 

Alderman — Jurisdiction — Suit on for- 
feited recognisance — Interest — Amend- 
ment, 

—COMMONWEALTH V. LOWDY. 4 

Contracts — Foreign corporations — 
Practice, C. P. — Jurisdiction, 

—ERICH V. FORD ROOFING PRODUCTS CO.. 148 

JUSTICE OF THE PEACE. 

Justice of the peace — Jurisdiction — 
Actions of trespass. 

Practice, J, P. — Summons — Return — 
Five days, 

— BIEVER V. TROIANO. 150 

LACHES. 

Laches, claim of Commonwealth not 
barred by — Lunatic, recovery by the 
Commonwealth for maintenance of — 
Equity may present award of interest on 
claim. 

There is an implied obligation on the part 
of a lunatic or his estate to reimburse the 
Commonwealth for his maintenance In a hos- 
pital of the Commonwealth; and this rule is 
applicable to those who are maintained as 
criminal Insane. 

Inches may be charged against the Com- 
monwealth; but on a claim by the Common- 
wealth against the estate of a deceased lu- 
natic for his maintenance In a hospital for 
the insane of the Commonwealth where it 
appeared that the lunatic was committed to 
the hospital as a criminal insane; that the 
Commonwealth received payment from the 
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county of his residence, which In turn was 
reimbursed by his committee, for his main- 
tenance from 1909 to 1913; that the Com- 
monwealth was not paid for his mainte- 
nance from 1900 to 1909 and from 1913 to 
1916, the time of his decease; that during: 
the time he was in the hospital and at the 
time of his death he had an estate ample to 
pay for his maintenance; that his admin- 
istratrix failed to make report of the luna- 
tic's estate to the attorney general, as re- 
quired by the act of 1915. P. L. 661; that 
no demand was made by the Common- 
wealth for the payment of the lunatic's 
maintenance remaining: unpaid until three 
yeai-s and ten months after his decease, and 
not until after the administratrix had filed 
her final account and made distribution of 
the balance; and that the attorney general 
had no knowledge of the lunatic's estate un- 
til immediately before demand for payment 
was made, it was Held: The Commonwealth 
was not guilty of laches; but, as It further 
appeared that the administratrix had been 
advised that the Commonwealth had been 
paid in full, and that she had no knowledge, 
until after the distribution of the estate, 
that anything was due the Commonwealth, 
equity required that no interest should be 
allowed on the Commonwealth's claim. 
— MINNICH'S ESTATE NO. 2, 81 



LIEN. 

Decedents' estate — Real estate— Lien 
— Suit within year — Failure to index 
summons — Wills — Conversion. 

^BRBNNAN'S ESTATE, 201 



LIFE INSURANCE. 

Practice Act of 191 5, P. L. 483— More 
than one allegation in a pargaraph of 
plaintiff's statement — Averment to nega- 
tive suicide in action for life insurance 
— Motion to strike off or motion for 
judgment for defendant f 

—RUSSELL V. NEW YORK LIFE INSURANCE 
CO., 149 



LIMITATION. 

Real estate — Marketable title — Ad- 
verse possession — Statute of limitations 
— Deed covering only part of tract in 
possession, 

— MLLER V. LEWITAS, 184 



LINE TREES. 

Real estate — Line trees between pro- 
perties — Destruction — Damages — Puni- 
tive damages — Excessive verdict. 

The owners of adjoining lands upon whose 
dividing line stands a line tree are owners of 
the tree in common, the one having a right 
of action against the other upon a total de- 
struction of the tree; and the purchaser of 
the timber from one Is slmUarly liable. 

Where the value of the tree was variously 
testified to as from $3, $8 and |15 on the side 
of defendant and up to $200 on the side of 
plaintiff and the jury found a verdict for 
$131.66, the court reduced the verdict to $65. 

The right of the jury to go beyond merely 
compensatory damages and award exemplary 
ones can scarcely be questioned, but the al- 
lowance must not be grossly disproportionate 
to the Injury Inflicted. 
— REINHART V. KUNKLE, 95 

xMAGISTRATES. 

Alderman — Jurisdiction — Suit on for- 
feited recognisance — Interest — Amend- 
ment. 

An alderman has jurisdiction in a suit on a 
forfeited recognizance bond In the sum of 
three hundred dollars. 

A recognizance does not bear interest un- 
til after judgment thereon. 

Where an action Is erroneously brought to 
the use of another, the record may be 
amended at or after the trial by striking out 
the name of the use plaintiff. 
—COMMONWEALTH V. LOWDY. 4 

Justice of the peace — Jurisdiction — 
Actions of trespass. 

Practice, J. P. — Summons — Return — 
Five days, 

A record of a justice of the peace which 
shows merely that the action was brought 
"to recover damages for Injury done to four 
00 ws," is fataily defective, as not showing 
the character off the trespass complained of. 

While courts are not very critical In deal- 
ing with the records of justi<oe8 of the peace, 
there are certain requirements which cannot 
be diispenaed with. Such a requirement Is 
that the record must aflftrmatlvelly show the 
juri.sdictlon of the justice. 

A summons issued by a justice of the 
peace is returnable "not more than eight nor 
less than five days after" its date. The five 
days contemplated are five full, clear and 
separate days which must intervene between 
the date of issue of the summons and the 
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return-day. Both return-day and day of 
issue must be excluded in the computation 
of the five days. 
^BIEVER V. TROIANO. 150 

Magistrates — Surety of the peace — 
Act of March i8, ipop, P. L, 42, Sec, i. 

The povisions of the Act of March 
18, 1009. P. L 42, That the magistrate, 
in surety of the peace cases, shall fully in- 
vestigate the facts, and shall only bind over 
the defendant when the evidence shows that 
the prosecutor's danger is actual, and that 
the threats were made maliciously and with 
Intent to do harm; and that the magistrate, 
before the hearing, shall afford an opportu- 
nity and suggest to the parties the propriety 
of compromising their difliculties, are man- 
datory; and if it does not appear on the face 
of the magristrate's docket and return that 
they were duly complied with, before the 
case was returned to court, the proceedings 
will be quashed. 
—COMMONWEALTH V. OLEWILER, 142 

Practice C. P. — Appeals from justice 
— Pleading — Plaintiff's statement — De- 
murrer — Damages claimed excessive — 
Verification of pleading — Attorney also 
notary public — Acts of April 14, 1^21, P. 
L. 144. and May 14, igif), P. L. 483, 

The Act of April 14, 1921. P. L. 144, amend- 
ing the practice Act of May 14, 1915, P. L. 
483, so as to Include appeals from Justices of 
the peace, and thereby providing for a plain- 
tiff's statement and affidavit of defense on 
such appeals, will be liberally construed. 

Unless a party can affirmatively show that 
he Is actually injured or prejudiced by the 
pleading, or that the preparation of his case 
for trial Is thereby made more difficult, the 
court win not encourage In limine examina- 
tion of such pleadings, and the strict rules 
of technical common law pleading will not 
be applied. 

A pleading will not be condemned merely 
because the pleader has claimed more dam- 
ages than he will be allowed to prove at the 
trial. 

In the absence of a rule of court prohibit- 
ing an attorney from acting as his client's 
notary, the verification of pleadings by oath 
before the attorney notary is permissible. 
—SCHLEICHER V. HUNSICKER, 207 

Appeal — Failure to file appeal — Mis- 
take of Justice of the Peace. 

—RICE V. STOKER, 4« 

MAINTENANCE. 

Laches, claim of Commonwealth not 
barred by — Lunatic, recovery by the 



Commonwealth for maintetuipice of — 
Equity may prevent award of interest on 
claim, 

— MINNICH'S ESTATE NO. 2. 81 

Insane persons — Spendthrift trust- 
Doctrine of cy pres — Income of spend- 
thrift trust liable for payment of main- 
tenance of insane cestui que trust. 

—IN RE THERESA J. SPANGLER. 157 



MANDAMUS. 

Boroughs — Officers — Election — Bur- 
gess — Treasurer s bond — Approval of — 
Mandamus. 

—DAVIS ET AL. V. LEWIS, 17 



MARRIAGES. 

Divorce — First cousins — Marriages 
void Ab Initio — Legal status of parties 
— Statutory provisions. 

—OYER V. OYER, I9S 



MECHANICS' LIENS. 

Mechanics' liens — Estoppel — Respec- 
tive rights of mortgagee and Lienor— 
Act of June 4, 1901, P. L. 431. 

A mortgage recorded during the process 
of constructing a dwelling house on the 
mortgaged premises, is subject to a mechan- 
ic's lien regularly filed at a later period 
for the construction of the said building. 

But where the conduct of the mechanic's 
lien creditor was such as to lead the mort- 
gagee to believe that no mechanic's lien 
would be filed, and that said mortgage would 
be and remain a first lien on the property, 
he is estopped from claiming priority for the 
said mechanic's lien which was later filed. 

In such case It Is not proper to allow 
priority to the mechanic's lien even to the 
extent of the value of work and labor done 
and materials furnished prior to the record- 
ing of the mortgage 
— GROMO V. McCAMIC, 24 



MERCANTILE TAX. 

Mercantile tax — Manufacturing cor- 
poration — Distributing stations — Tax on 
sales — Classification — Interstate com- 
merce — Act of May 2, i88p. 

A foreign corporation duly authorized to 
transact business In the state of Pennsylva- 
nia, while liable under the Act of May 2, 
1889, for the wholesale mercantile tax upon 
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articles both sold and delivered at a branch 
within the state, is not liable for tax upon 
contracts secured by such branch agency in 
territory under its jurisdiction where such 
business is interstate commerce, or where 
the situs of the merchandising is not at such 
branch agency, or where the goods do not 
reach a place of rest within the state of 
Pennsylvania between the place of manu- 
facture and the delivery to the customer, 
the branch having merely received and 
transmitted the orders and collected and re- 
mitted the proceeds of the sale but not han- 
dled the goods. 
—APPEAL OF PORD MOTOR CO., €6 



MORTGAGES. 

Mechanics* liens — Estoppel — Respec- 
tive rights of mortgagee and lienor — 
Act of June 4, igoi, P. L. 431. 

— GROMO V. McCAMIC, 24 



MUNICIPALITIES. 

Equity — Re-hearing — Boroughs, in- 
crease of indebtness. 

In a bill in equdty challenging the right of 
a borough to issue and sell bonds, authorized 
by an election, where one of tlhe allegations 
is that the return required to be filed by law 
in the court of quarter sessions was not 
drawn in accordance with the Act olf Assem- 
bly, in that a certified copy of the ordinance 
signifying the desire of the borough authori- 
ties to increase the indebtedness, and a copy 
of the advertiiement and eflection proclama- 
tion, were not attached to the return, and 
where leave had been granted to file nunc 
pro tunc said certified copies, a pe -hearing 
will be granted, and the case re -opened, so 
that the borough may have an opportunity to 
prove the record of the court of quarter 
sessions as a part of its defence. 
— LANDIS V. COOPERSBURG, 19 



NATIOxVAL BANKS. 

Practice, O. C. — National banks act- 
ing as sureties and fiduciaries — Approv- 
al under Ride 21 refused. 

National banks which, under the amend- 
ment to the Federal Reserve Act of Sept. 26, 
1918 (Barnes's Federal Code Supplement, 
1921, page 395), have been granted a special 
permit to act as sureties, trustees, executors, 
administrators or gruardians, will not be ap- 
proved by the Orphans* Court under Rule 21, 
as amended Jan. 12, 1921, because of the 



conflict between the Federal Act and the 
law.s of this Commonwealth. 

National Bank of Germantown, 30 Dist. R. 
003, followed. 
—TURNER'S ESTATE. Ill 



NEGLIGENCE. 

Negligence — Rule of the road — De- 
fendant* s truck on wrong side — Plain- 
tiff's rights and duty. 

Plaintiff, riding a bicycle on the right side 
of the road, was not compelled to get off 
the road and out of the way of defendant's 
truck which was approaching him on the 
same side. Plaintiff had a right to anHci- 
pate that the truck would cross over to its 
proper place and when the defendant did 
not do so, plaintiff was not guilty of contrib- 
utory negligence. 
— CHENCHECK ET AL. V. KISSUNG. €8. 

Automobile lazvs — Collision at inter- 
section of streets — Contributory negli- 
gence — Act of June 30, 1919, P. L. 678. 

—HARRY A. PRESTON V. GEORGE PILCH, S 



NEW TRIAL. 

New trial — Binding instructions — 
Questions for the jury — Sales — War- 
ranty — Representations by vendor. 

Where the facts in a case are disputed by 
the pleadings and by the testimony, it is not 
within the province of the trial judge to 
assume the ti-uth of any disputed fact. 

In an action for breach of warranty of an 
automobile sold by the defendant to the 
plaintiff, where the whole trend of the plain- 
tiff's evidence was to show that the defend- 
ant had knowingly made fcilse representa- 
tions, upon the strength of which the plain- 
tiff was induced to purchase and pay for 
the automobile, which evidence was contra- 
dicted by the defendant, the case was for 
the jury. 

When a vendor makes representations to 
the buyer respecting the article being sold, 
which can not openly be seen to be false, 
and the article is purchased under these 
representations, the vendor should be held 
as if he had made a special warranty. 
— SCHLOSSER V. WISE, 113 

New trial — Improper remarks of 
counsel — Neglience — Excessive verdict. 

Physical injuries and pain and suffering 
are not susceptible of measurement and the 
jury are the sole judges of the compensa- 
tion to be allowed therefor. 
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If in such case the court is not satisfied 
from the size of the verdict that the jury 
was swayed by sympathy or prejudice a new 
trial will not be granted. 

To warrant the grantingr of a new trial 
for improper remarl^s of counsel, they must 
be such as afford a practical or tangible 
basis for augmenting the verdict, 
—PIERCE V. PENNSYLVANIA TRACTION CO., 172 

New trial — Judgment n. o. v. for 
plaintiff — Questions of fact for jury — 
Judgment n. o. v. for defendant — Points 
covered by general charge. 

Where on disputed facts a verdict is 
rendered for the plaintiff for an amount less 
than his claim, judgment n. o. v. for the 
plaintiff in an amount in excess of the ver- 
dict can not be entered. 

All controverted questions of fact, sup- 
ported by testimony, are for the jury to 
ascertain and determine from the evidence. 
The duty of the court and jury, respectively, 
does not depend upon the number of wit- 
nesses testifying on either side; the evidence 
of a single witness, to establish a contro- 
verted point, should be submitted to the 
jury, no matter how flatly it is contradicted. 

Where the questions of the existence of a 
contract, and of its alleged terms were to 
be determined in part from the similarity of 
the names of two corporations, the indentity 
of the oflicers of the corporations, the atti- 
tude assumed by the plaintilT in his rela- 
tions with the coi-porations, and his conver- 
sations with the officers, binding instructions 
can not be given for the defendant, nor after 
a verdict for the plaintiiT, can judgment n. 
o. V. for the defendant be entered. 

Where the general charge covered all the 
law contained in points presented, and to 
have affirmed them would only have 
tended to confuse the jury, a new trial will 
not be granted because of the refusal of the 
points. 
—NORTH V. YORK METAL ALLOYS CO., 177 

Gift — Replevin — Charge of court on 
degree of proof — Question for jury — 
New trial — Address of counsel to jury. 

—JOHNSON, EXECUTRIX V. BRATTON. 7S 

Criminal law — Murder — New trial — 
Malice — Somnambulism — ApiS7i'er of de- 
fendant's point — Homicide in commission 
of robbery. 

—COMMONWEALTH V. SIPPLE. S9 

NON-SUIT. 

Practice — Continuance — Surprise — 
Control by the court of its own order — 



Nonsuit — Entry after regular tenn of 
the court. 

— WESTGATE V. ERIE RAILROAD COMPANY 
ET AL., 179 



NOTARY PUBLIC. 

Practice C. P. — Appeals from justice 
— Pleading — Plaintiff's statement — De- 
murrer — Damages claimed excessive- 
ly eri fie a f ion of pleading — Attorney also 
notary public — Acts of April 14, ip^i, 
P. L. 144, and May 14, ipi^, P. L. 483. 

—SCHLEICHER V. HUNSICKER, 2t7 



OFFICER. 

Refusal of constable to pay over wage 
claim — Malfeasance in office — Trespass, 
not assumpsit — Rights of officer. 

Where an oflScer executes a landlord's war- 
rant, and wrongfully refuses to pay a wage 
claim, he is guilty of mcUfeasance in office. 
The wage claimant's action a«rainst the offi- 
cer is in trespass, not in assumpsit 

Before the wage claimant is entitled to 
recover from the officer for refusal to pay, 
he must not only show that the claiin is 
justly and lawfully due him, but cUso that 
the officer's refusal to pay was wrongful and 
unlawful. 

Where there is a bonaflde dispute as to 
the legality of a wage claim, the officer not 
only has the right, but it is his duty to with- 
hold payment. 

In the event of a wage claim being dis- 
puted, the officer's best course is to pay the 
money into court and rule interested par- 
ties to interplead. 
—MARGARET ROUP V. O. S. SIMPSON. %t 

Criminal law — Impersonating officer 
—Act of May 5, 1897, 

—COMMONWEALTH V. THALHEIMER, 2t 



OPTION. 

Equity — Option — Delivery of deed — 
Cash payment — Demurrer. 

—SIMON V. WEISS BT AU. 152 



ORPHANS' COURT. 

Wills — Caveat — Register of wills — 
Disputed question — Certifying record to 
Orphans' court — Testimony — Act of 
1917. 

—FLEMING'S ESTATE, 117 
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PAPER BOOK. 

Cost of printwg paper book — Appeal 
front taxation of costs. 

— MAIORANA V. SACCHETTI. 70 



PARAGRAPH. 

Plaintiff's statement — Definitions of 
paragraph, fact, allegation and material 
allegation — Two material allegations in 
one paragraph, 

-«HANE BROS. & WILSON V. PAINTER. NO. 2, 
97 



PARTNERSHIP. 

Practice — Assumpsit — Accounting — 
Partnership — Settlement of partnership 
accounts in assumpsit. 

— FEARON v. MEADS. 69 

Practice, C. P. — Partnership — Suit 
against — Failure to set forth names of 
pa rt n ers — A m e ndmen ts. 

— BRIGHTMAN MFG. CO. V. TAYLOR & CO.. 100 



PLAINTIFFS* STATEMENT. 

Pleading — Plaintiff's statement — 
Items of damages — Punitive damages — 
Practice Act of JQ15, P. L. 483. 

In construing: the I»ractice Act of 1915, P. 
Li. 483, held, that in actions of assumpsit 
general allegrations, indefinite claims, lump- 
ing- charges, inferences and conclusions of 
law, are excluded from the pleadings, and 
only specific allegations of material facts 
are properly admissible therein. Under the 
title and amended Section 1 of the Act its 
provisions are made applicable to all actions 
of trespass except actions of libel and slan- 
der. 

All claims for damages, in actions of 
trespass, which are susceptible of being 
itemized or otherwise set forth in detail, 
must be so presented in the pleadings. 

Punative damages, from their nature, are 
not susceptible of being itemized. 

The provisions in Section 13 of the Prac- 
tice Act, relieving the defendant from filing 
an affidavit denying certain allegations as 
to damages claimed, does not relieve the 
plaintiff from the duty of giving a detailed 
statement of the alleged damages. 

The plaintiff's statement was stricken off 
because the various items of damages claim- 
ed were not set forth. 
^BOLLINGER V. GREENAWAY, 109 



Plaintiff's statanetit — Definitions of 
paragraph, fact, allegation and material 
allegation — Tzvo material allegations in 
one paragraph. 

A paragraph is a part of a section of a 
statute, pleading, affidavit, et cetera, which 
contains one article, the sense of which is 
complete. 

A fact is a circumstance, event or occur- 
rence as it actually takes or took place; a 
physical object or appearance as it actually 
exists or existed. 

An allegation is the assertion or statement 
of a party to a suit which he undertakes to 
prove. 

A material allegation in a pleading Is one 
essential to the claim or defense, and which 
could not be stricken from the pleading 
without leaving it insufficient. 

The inclusion of two material or essential 
allegations in a single paragraph of a plain- 
tiff's statement violates Section 5 of the 
Practice Act of 1915, and is suflicient ground 
for the striking off of the statement. 
—SHANE BROS. & WILSON V. PAINTER. NO. 2, 
97 

Pleading — F^ractice Act of 1915, P. L. 
483 — More than one allegation in a para- 
graph — Setting forth evidence in state- 
ment — Copies of documents in body of 
statement — Averment of conclusions of 
law. 

A parfLgraph in a plaintiff's statement may 
contain a single material allegation, and the 
same paiagi'aph may contain such allega- 
tions as may immediately modify, clarify or 
explain the material allegation. 

A paragraph in a plaintiff's statement 
which sets forth that pursuant to an agree- 
ment aven-ed in a former paragraph the 
pilaintiflf negotiated with a bank far the dis- 
count of a note, and obtained the bank's as- 
sent, subject to the stipulated requirements 
.^let forth in the paragraph, does not contain 
more than one material allegation. 

The T'ractice Act of 1915, P. L. 483, does not 
require that copies of documents shall be 
prepared as separate exhibits and then at- 
tached to the statement; but they may be 
set forth in the body thereof. 

A plaintiflfs statement which contains in 
the body thereof coines of contracts of 
.suiety and of a copy of a notary'.s certificate 
of protest of a negotiable note, does no^ of- 
fend against the provrision in Section 5 of the 
r ractco Art, that a statement shall not con- 
tain the evidence by which allegations are to 
be proved. 

An averment of the payment and purchase 
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of an interest i^ a negotiable note and the 
assignment and transfer thereof to the 
plaintiff, without setting forth a copy of the 
assgnment, is not fatally defective. 

An averment that "by reason of the facts" 
alleged a certain sum is due from the de- 
fnedant to the plaintiff, is not objecttonable. 
The plaintiff has a right to logically conclude 
and give the statement of the hyiK>the8l8 
upon which his suit is based. 
—HUFF V. KAUFFMAN. NO. 2. 1S7 

Plaintiff's statement — Trespass — Sec- 
tion 21 of Practice Act of 1915, P. L. 
48^ — Sufficiency of statement in trespass 
— Demand for more specific averments 
of facts. 

Section 21 of the Practice Act of 1916. P. 
L. 483, relates almost entirely to those cases 
which require an affidavit of defense to pre- 
vent summary judgment. 

Where a plaintiff's statement in an action 
in trespass although not as concise as usu- 
ally required in assumpsit and containing a 
number of repetitions, so stated the facts 
that they can be understood, and the kind of 
proof necessary to sustain them can be read- 
ily apprehended by the defendant and met at 
the trial either with an admission or proof 
tending to deny, it was Held: That the 
statement should not be stricken off, but 
the defendant should have ten days in which 
to demand a more specific averment of facts. 
— HERSHEY V. YORK WATER CO.. 1«1 

Practice, C. P. — Statement of claim — 
Si(/nch(re of attorney — Act of May 14, 

—WALL V. PITTSBURGH. LISBON AND WEST- 
ERN RAILROAD COMPANY. 52 

Practice, C. P. — Statement — When not 
sufficiently specific — Practice Act of May 
14^ JQts' 

—LONG V. McALUSTER. 12S 

Practice Act of 1915, )\ L. 48J — More 
than one allegation in a pargaraph of 
plaintiff's statement — Averment to nega- 
tive suicide in action for life insurance 
— Motion to strike off or motion for 
judgment for defendant? 

—RUSSELL V. NEW YORK LIFE INSURANCE 
CO.. 149 

Practice C. P. — Appeals from justice 
— Pleading — Plaintiff's statement — De- 
murrer — Damages claimed excessive — 
Verification of pleading — Attorney also 
notary public — .lets of April 14, 1921, 
P. L. 14 f, and May 14, ipi^, P. L. 483. 

—SCHLEICHER V. HUNSICKER. 207 



PLEADING AND PRACTICE. 

Pleading and practice — Affi'daznt 



of 



defense — Service — Striking-off — Prac- 
tice Act ipiS- 

The Practice Act of 1915 does not provide 
for the entry of a judgment for failure to 
serve or properly endorse an affidavit, of de- 
fense. 

Section 21 of the Practice Act of 1915 per- 
mits tlie court to strike from the record a 
pleading which does not conform to the pro- 
visions of the act. 

When an affidavit of defense Is filed but 
not served upon the plaintiff or counsel, the 
pioper practice is to move to strike it off; 
judgment cannot be entered as if for default 
in filing an affidavit of defense. 
—SEAMAN V. MEALEY ET AL.. 124 

Pleadings — Order of proceeding 
against a pleading — Affidavit of defense 
— Defects in form. 

Matters of form cannot be taken advan- 
tage of on a rule for judgment for want of 
a sufficient affidavit of defense unless the 
defects in form are inherently fatal to a de- 
fense on the merits. Proceedings against a 
pleading must be had in the order prescrib- 
ed by the statute, viz., first as to form and 
then as to substance. 
— COLAHAN ET AL V. ERIE FORGE CO.. ISt 

Pleading and practice — Affidavit of 
defense in trespass — Counter claim in 
trespass. 

A counter claim can not be introduced in 
an action for damages resulting from negli- 
gence. 

Where the defendant in an action for dam- 
asTos resulting from negligence filed an affi- 
davit of defense setting up a counter claim 
for damages resulting from negligence in the 
same occurance on which the plaintifTs ac- 
tion was based, and endorsed thereon a 
notice to the plaintiff to reply thereto within 
fifteen days, it was Held: That the defend- 
ant can not set up a counter claim in said 
action, and that the notice to the plaintiff 
to reply to the defendant's claim roust be 
stricken off. 
— KEEFER V. SPAHR. 61 

Pleading and practice — Averments — 
— Written or oral agreement — Practice 

Act of IQIj). 

There is nothing In the Practice Act of 
11)15 which requires a pleader to say that a 
tirnsaction was not carried on in writing. 
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': .J siiy that defendant engaged plaintiff to 
to a eertuiin thing will be understood as al- 
k ins an oral agreement. 
—MARCUS V. WOODS, 91 

Pleading and practice — Assumpsit — 
Wai^'ing tori — Affidavit of defense — 
Cioieral denials 

In an action of assumpsit, where the tort 
was waived, to recover various sums of 
money embezzled from a trust company by 
an employee, an affidavit of defense which 
tlcnicd generally to apeciflc averments in 
Ijlaintiff's statement was held insufficient and 
judgment was entered on the pleadings. 
Under the Practice Act of 1915, averments 
not specifically denied are to be taken as ad- 
mitted. 
—SOUTH HILLS TRUST CO. V. BAKER. 195 

Practice — Affidavit in lieu of demurr- 
er — lilio should sign — Failure — Act of 
May 14, 1915, P. L. 483. 

Under the Practice Act of 1915 an affidavit 
of defense in lieu of a demurrer should be 
signed and sworn to by the defendant and 
not by his attorney, unless a reason is given 
why the attorney should have executed it. 

The failure to set forth in a statement 
whether a contract sued upon was oral or 
written must be taken advantage of by mo- 
tion to strike off the statement and not by 
amdavit. 
—RALSTON PURINA CO. V. FRANTZ, 116 

Practice, C. P. — Statement — When not 
sufficiently specific — Practice Act of May 

Under the Pitietice Act of M^y 14. 1915. 
P. L. JS3, who e a statement confoiTns to the 
T)rovisions of the act but is not sufficiently 
^iprcific. the defendant is entitled, not to a 
hill of particulars, but to a mare specific 
statement, and should so rule the plaintiff, to 
l>e followed by a motion for non pros, if the 
• ule '» n^'uie absolute and the plaintiff fails 
to comply: Section 21 of the act is not in- 
K nded to provide a new or exclusive remedy 
•1 f.plical)le to defective pleadings. 

—LONG V. McAllister. 123 

Practice — Section 16 of Practice Act 
cf ipi^ — Points — Refusal to affirm — 
Question not raised in affidaz'it of de- 
fense, 

A point submitted by defendant. Interpos- 
ing a defense not set forth in the affidavit of 
defense, should be refused under Section 16 
of the Practice Act of 1915. 
— CARRETT & CO. V. OSTROW. 146 

Practice Act of 1(^13, P. L. 4!^ 3 — More 
than one allegation in a paragraph of 



plaintiff's statement — Averment to nega- 
tize suicide in action for life insurance 
— Motion to strike off or motion for 
judgment for defendant f 

A plantiff's statement in an action on a 
life insurance policy, which contains a par- 
agraph having three very brief sentences 
averring that the plaintiff caused written 
inquiry to be made of the company whether 
my further prcK)fs of death were desired, to 
which the latter replied acknowledging lia- 
l>Jlity to the plaintiff under the policy, and 
not asking for further proofs of death, was 
Held: not to be fataWy defective because 
these averments were not set forth in sepa- 
.ate paragraphs. 

In an action on a pol'cy of life insurance 
under which suicide by the insured Is not a 
b^r to recover>' under the policy, but merely 
re<luces the amount recoverable, an aver- 
ment In the plaintiff's statement that death 
waH not caused by sulo'dc is not essential 

A motion to strike off only goes to the for- 
mal regularity of of the plalntlfTs statement 
Tf the statement fa-Is to show a sufficiently 
Tood e^use of action to warrant the recov- 
p y of anything, that is a fatal defect in 
matters cf substance, and a motion for judg- 
ment for the defendant under Section 20 of 
the Practice Act would be the proper pro- 
ceeding. 

—RUSSELL V. NEW YORK LIFE INSURANCE 
CO.. 149 

Practice, C. P. — Statement of claim — 
Signature of attorney- Act of May 14, 
1915- 

Where plaintiff is represented by an at- 
torney, the statement of claim must be sign- 
ed by such attorney. The Act of May 14, 
1915, P. T^. 483, is mandatory in this respect. 
—WALL V. PITTSBURGH. LISBON AND WEST- 
ERN RAILROAD COMPANY. 52 



PR.ACTICR. 

Practice — Assumpsit — Accounting — 
Partnership — Settlement of partnership 
accounts in assumpsit. 

Section 11 of the Practice Act of 1915, P. 
b. 483, which, In certain cases, authorizes 
the plaintiff in an action of assumpsit to ask 
for an account. Is not applicable to the set- 
tlement of partnership accounts of more 
than one transaction. 

Becker v. Remove, 69 Pa. Super. Ct. 138, 
followed, hnd Miller v. Belmont P. & R. Co., 
•-'68 Pa. 51, distinguished. 
— FEARON V. MEADS. €9 
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Practice — M echanics' liens — Applica- 
tion to examine books and papers. 

While the court always had compulsory 
power to order books and papers in the pos- 
session of one of the parties to be produced 
for examination before trial, that power will 
not be exercised unless he shows affirma- 
tively that they are necessary for him to 
prepare his defence. 

The 36th section of the Act of 4th of Jime, 
1901, P. L. 448, confers no new power on the 
court with reference to the examination of 
a party's books and papers before trial. 
— FITZGERALD-SPEER CO. V. PRESTON, 92 

Practice, C. P. — Partnership — Suit 
against — Failure to set forth names of 
partners — Amendments. 

It is a fatal mistake in a suit aerainst a 
partnership to omit the names of the indi- 
vidual partners. 

Such a suit cannot be amended. 
— BRIGHTMAN MFG. CO. V. TAYLOR & CO., 100 



-Ejectment — Discontinuance 



Practice- 
of action, 

A litigrant has no absolute right to discon- 
tinue an action, without the saaiction of the 
court, either on common law principles or 
by force of any statute, and such course will 
usually bo permittod on motion, but the al- 
lowance is within the discretion of the court. 

Where a purchaser of land at a sheiifTs 
sale beg-an proceedings under the Act of 
April 20th, 1905, P. L. 239, to obtain posses- 
sion, and later began an action in ejectment 
for the same land, the court permitted the 
discontinuance of the latter action on pay- 
ment of costs by the plaintiff. 
— CALER V. STRICKLER. 145 

Practice— Continuance — Surprise — 
Control by the court of its own order — 
Non-suit — Entry after regular term of 
the court. 

The court may conrol its own oa*der for 
continuance of a case, and where the reason 
for entering such an order has been removed, 
the court may revoke it and require that the 
cat^o procfM^d to trial 

Where surprise is pleaded, it is not neces- 
sary that the case be continued to the next 
term of tlie court; an adjournment to a time 
set is adequate protection to the party plead- 
ing surprise if^ it appear that he has sus- 
tained no prejudice or injury. 

A compulsory non-suit may be entered 
after the expiration of the regrular term at 
which the case was set for trial, if the case 



has bcicn re&ularly adjourned by order of 
court to the date upon which the non-suit is 
entered. 

—WESTGATE V. ERIE RAILROAD COMPANY 
ET AL., 179 

Pleading and practice — Affidavit of 
defense — Service — Striking-off — Prac- 
tice Act ipiS, 

—SEAMAN V. MEALEY ET AL., 124 

Constables — Removal from office — 
Necessity of sworn anszver — **To%vnship 
officers" — Acts of July 14, 1917, P. L 
840 (Township code); April ij, 18^4, 
P. L. 537^ Sec. 86; May 27, 1841, P. L 
400, Sec. 14: May 13, 1887, P. L. 108; 
May 5. 1821, P. L. 407. 

—IN RE BOYD SMITH. CONSTABLE. 119 

Practice C. P. — Appeals from justice 
— Pleading — Plaintiff^s statement — De- 
murrer — Damages claimed excessive- 
Verification of pleading — Attorney also 
notary public — Acts of April 14, 1921, 
P. L. 144, and May 14, 1915, P. L 483. 

—SCHLEICHER V. HUNSICKER, 297 



POINTS. 

Practice — Section 16 of Practice Act 
of 1^15 — Points — Refusal to affirm — 
Question not raised in affidavit of de- 
fense. 

—GARRETT & CO. V. OSTROW, 14« 

PRESCRIPTION. 

Waters — Fishing — Trespassing — 
Claim by prescription — Adverse use — 
Notice under Act of April 14, 1905. 

—COMMONWEALTH V. PECK. 1«9 

PRTNCIPM. AND SURETY. 

A rb itra tio n — Validity — Regularity of 
proceeding — Assumpsit — Principal and 
surety — Affidaznt of defense — Prozince 
of the court. 

—BOARD OF PUBUC EDUCATION V. THE 
AMERICAN SURETY CO., S€ 

PRIVILEGE. 

Evidence — Public records — State 
Commissioner of Health — Records of 
dispensary — Claim of prtznlege — Attach- 
ment. 

— LUCHKA V. METROPOUTAN UFE INSUR- 
ANCE COMPANY. 189 
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PROMISSORY NOTES. 

Criminal lazv — Indictment — Certainty 
— Promissory note — Marginal figures — 
Intent to defraud. 

—COMMONWEALTH V. ERB, 49 



PUr^LIC RECORDS. 

Evidence — Public records — State 
Commissioner of Health — Records of 
dispensary — Claim of privilege — Attach- 
ment. 



— LUCHKA V. METROPOUTAN 
ANCE COMPANY. 189 



LIFE INSUR- 



REAL ESTATE. 

Real estate — Duty of life tenant — 
Po7ver of executors. 

It is the duty of the life tenant to pre- 
serve the property in reaaonabl>' g-ood con- 
dition out of the income, and the eufflciency 
of such income cannot be consdered by the 

OOUTt. 

The executoiTs have no power over reail es- 
tate unless they receive such firom the will. 
—ESTATE OF DAVID LAWSON, DECEASED, 159 

Real estate — Marketable title — Ad- 
verse possession — Statute of limitations 
— Deed covering only part of tract in 
possession. 

A title depending on the bar of the Sta- 
tute of Limitations may be marketable and 
a purchaser comi>elled to accept it, if it 
clearly appear that the entry of the real 
estate is barred. 

Where a party made an agreement to sell 
a certain tract of real estate of which entire 
tract he and his predecessors had been in 
actual, open, notorious and adverse posses- 
sion since 1882 although the deed to his pre- 
decessor at that time covered only a part of 
the said entire tract, but no entry or claim 
had even been made to the part not covered 
by the deed, the title to the entire tract is 
marketable and the agreement enforceable 
agrainst the purchaser. 
—MILLER V. LEWITAS. 184 

Real estate — Line trees betzveen pro- 
perties — Destruction — Damages — Puni- 
tive damages — Excessive verdict. 

— REINHART V. KUNKLE. 95 

Equity — Option — Delivery of deed — 
Cash payment — Demurrer. 

—SIMON V. WEISS ET AL.. 152 



Decedents* estate — Real estate — Lien 
— Suit within year — Failure to index 
summons — Wills — Conversion. 

— BRENNAN'S ESTATE, 201 

Resulting trust — Oral agreement to 
purchase real estate at sheriff's sale for 
benefit of defendant in the execution. 

— CALER V. STRICKLER, 197 



RECEIVERS. 



Taxes — 



Equity — Receiver's costs 
Wage claims. 

— McCLUNE V. GENERAL ROCK PRODUCTS 
CO.. 105 



RECOGNIZANCE. 

Alderman — Jurisdiction — Suit on for- 
feited recogni::ance — Interest — A mend- 
ment. 

— COBfMONWEALTH V. LOWDY, 4 



REGISTER. OF WILLS. 

Wills — Caveat — Register of wills — 
Disputed question — Certifying record to 
Orphans court — Testimony — Act of 
1917. 

The 19th section of the Re§rlster of Wills 
Act of 1917 does not authorize the register of 
wills to certify to the orphans' court a rec- 
ord which shows that a caveat has been filed 
to the probate of a will of a decedent, with- 
out first taking sufficient testimony to deter- 
mine whether there is a disputable or diffi- 
cult matter Involved in the controversy, 
otherwise the orphans' court mlgrht be made 
an office for the probate of wills. 

The filing- of a caveat in the register of 
will's office to the probate of a writing pur- 
porting to be the last will and testament of a 
decedent does not In itself raise a disputable 
or difficult question. It is the register's duty, 
in such a case, to hear testimony and deter- 
mine whether there Is a disputable or diffi- 
cult question involved. Having determined 
this question, the register of wills then has 
the right, under the Act of 1917, to certify 
the specific matter to the orphanssT court for 
its determination. 
—FLEMING'S ESTATE, 117 



RELIGIOUS FREEDOM. 

Wills — Condition precedent or subse- 
quent? — Forfeiture by violation of con- 
dition subsequent — Religious freedom — 
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Gift with condition that legatee adhere 
to certain religion. 

— DRACE V. KUNEDINST. 53 



REPLEVIN. 

Replevin — Affidaznt of defense — As- 
sessment of damages — Act ip April, 
1901, P. L. 88, Sec. 5. 

A plaintliT in an action of replevin^ de- 
siring a judgrnent for damages by reason of 
defendant's failure to file an affidavit of de- 
fense, cannot himself assess the damages, 
but must proceed therefor under Sec. 5 of 
the Replevin Act of April 19, 1901, P. L. 88. 
—MARTIN V. RAEZER. 106 

Replevin — Property in custody of law 
— Automobile held by State police as 
evidence — Treble costs. 

An automobile taken or seized for eviden- 
tial purposes by an officer of the State con- 
stabulary, acting in his office while making 
an arrest, and deposited by him in the pri- 
son yard awaiting the trial of the person 
arrested, is property in the custody of the 
law, and« as such, is not subject to replevin. 

A writ of replevin having been issued for 
the recovery of such property is irregular, 
erroneous and void and will be quashed, 
upon motion, with treble costs to the defend- 
ants in accordance with the Act of April 3, 
1779, 1 Sm. Laws. 470. 
— ZEIGLE V. SHAVER ET AL., 134 

Conditional sale of automobile, posses- 
sion retained by vendor — Replevin — 
Binding instructions for defendant. 

—MOTORS MORTGAGE CORPORATION V. WOLF. 
17t 



RESIDENCE. 

Divorce — Revocation of — Fraud — 
Residence of libellant — Serine e — Act of 
March ij, 1913, Sec. 2, 6 Sm. Laws 287. 

— ECKERT V. ECKERT (No. 1). 47 



ROADS. 

Roads — Width of public roads — Act 
of April 6, jg2i, P. L. iii — Time of 
return of order to view. 

Exception was taken that the width of a 
public road was fixed at 25 fret, in violation 
of the provision of the Act of April 6th, 1921. 
P. U 111, making thirty-thioe foot tho mini- 
mum width of pul>lic roads; Held, not to be 



fatal to tho procoodings as the court had 
power to change it to thirty-three feet, 
which it did. 

Reports of road viewers, under the Act 
of June 15th, 1836. P. K 551. are returnable 
generally to the next term, after the ap- 
pointment of the viewers, and not on the 
first day thereof, and the petition may 
therefore be amended on the first day of 
said term, and the order continued on a 
later day in the same term, to a subse<]uent 
term of the court. 
—ROAD IN BIANHEIM TOWNSHIP. 21 

Order to view public road — Contin- 
uance during term of court. 

An order to view and change a part of a 
public road does not die on the first day of 
the term to which it was made returnable. 
If then not returned or continued, but it 
may be continued on a subsequent day of 
the same term. 
— DUSMAN'S APPEAL, 207 



SALES. 

Check — Payment stopped — Sale — 
Warranty — Agreement to test goods- 
Return of part of goods — Sales Act of 
May ip, ipi5, Sec. 6p (d). 

In an action on a check on which payment 
was stopped, an affidavit of defense is sufllc- 
lent which avers that the check was given 
for the price of certain roof paint which was 
purchased with a guarantee and the right to 
try it, and which, on trial of a part of it. 
proved worthless for the purpose intended 
and the defendant offered to return the bal- 
ance. 

The check was not the contract but merely 
a method of payment made in consummation 
of it. 

If there was a guarantee or warranty and 
an agreement that the goods might be n»- 
turned if not in conformity thereto, the de- 
fondant had a right to stop payment on the 
chock, rescind the contract and offer to re- 
turn tho goods under Paragraph (d). Section 
69 of tho Sales Act of May 19. 1915, P. L. 
543. 

While ordinarily a buyer cannot retain 
some of the goods and return the balance, lie 
may do so if in accordance with an agree- 
ment with the seller, and the contract in 
this case alleged permitted the use of part 
of tho goods as a test and the return of the 
balance. 

—MOORE BROTHERS CO. V. ESHLEMAN BROTH. 
ERS. 16 
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Conditional sale of automobile, posses- 
sion retained by vendor — Replevin — 
Binding instructions for defendant. 

Where the owner has so acted with refer- 
ence to his property as to invest anothei* with 
such evidence of ownership or apparent au- 
thority to deal with and dispose of it, as is 
calculated to mislead and does mi^ead a 
good faith purchaser for value, the doctrine 
(if estoppel applies and declares that the ap- 
parent title or authority, for the existence of 
which the actual owner was responsible, 
shall tKJ regarded as the real title or author- 
ity, at least so far as the persons acting" on 
the aijptirent title or authority and parting 
with vaJue are concerned. 

Where in the sale of personal property, the 
possession does not follow and accompany 
the transfer, it Is a fraud In law, without re- 
gard to the intent of the parties, and is a 
cjuestion for the court, and not for the jury. 

Where an automobile dealer applied to a 
corporation to advance him money for the 
payment of automobiles which then were in 
transit by rail to him, and were payable when 
received by him, and the corporation pur- 
chased from the dealer the automobiles and 
paid for them before they had been received 
by the dejiiler, and immediately leased them 
to him, and he subsequently received the au- 
tomobiles from the railroad company, and 
took them to, and displayed them In his place 
of business, and sold one of them to an in- 
nocent purchaser, who in turn sold It to an- 
other innocent party: Held, In an actdon In 
leplevin by the corporation against the last 
mentioned purchaser, that binding instruc- 
tions for the defendant were properly given 
at the trial. 

—MOTORS MORTGAGE CORPORATION V. WOLF. 
170 

Fictitious name — Sales — Act igi^ — 
Defective goods — Affidavit of defense — 
Single sale in this state from outside firm. 

—FILLMORE DRESS CO. V. STEINER & PRES- 
SEL, €3 

New trial — Binding instructions — 
Questions for the jury — Sales — IVar- 
ranty — Representations by vendor. 

— SCHLOSSER V. WISE, 113 



SCHOOL DISTRICTS. 

School districts — Audits — Compensa- 
tion — Five-hour day — Extraneous mat- 
ter in report. 

An audit of accounts of a school district, 
Sec. 2620 School Code, should properly in- 
clude lawful Income, lawful outgo and proper 
balance, not ordinarily extending to criticism 



of general conduct of schools, or working out 
general tstimates, annual valuations of real 
I state, insurance details, recitation of pre- 
vious budgets, or reports of medical inspect- 
ors, truant offlcers or employment certificate 
reports, and the like. 

Compensation of auditors showing ten- 
dency to grow each year should be kept to 
proportionate rates formerly prevailing. 

A rate of five dollars per day for a five- 
hour day is reasonable compensation for 
township auditors as paralleling the court 
session.^, and the ba.sis of compensation for 
county viewers. 

—SCHOOL AUDITORS OF DURYEA V. SCHOOL 
DIRECTORS. 103 

SCHOOL TEACHERS. 

Quo Warranto — Public school teach- 
er — Director — Eligibility — School Code 
of ipii, as amended by the Act of May 
20, 1^21, P. L. 1043. 

Section 207, of the School Code of 1911, as 
amended by the Act of May 20, 1921, P. L. 
1403, relating to eligribility to serve as school 
directors, does not debar one who is a teach- 
er in an institution outside the district. The 
disqualificsitions enumerated in the Act were 
not intended to apply to "teachers" as a 
class, but to teachers employed in the dis- 
trict in which they were, otherwise, eligible 
to the oflice of director. 

Judgment 'was entered in favor of defend- 
ant on a demurred to the answer to a writ 
of quo warranto, where relators alleged that 
defendant held the olTlce of school director 
illegally because at the time of her election, 
she was a teacher in State College and was 
therefore a "teacher*' within the meaning of 
the Act of May 20, 1921, P. L. 1043, amending 
Section 207, of the School Code of 1911. As 
defendant was not a teacher in the district, 
the Act did not apply. 

—COMMONWEALTH. EX REL. CRUMAY ET AL. 
V. LOBINGIER, 112 



SERVICE. 

Pi^'orce — Subpoena — Deputized sher- 
iff — Return — Sennce, 

— MEALER V. MEALER. 80 



SET-OFF. 

Set-off — Fundamental principles of — 
When one judgment not allowed as set- 
off against another — Contribution, 

The set-off of one judgment against an- 
oth(M' is not a legal right even under the de- 
falcation act. but is within the sound discre- 
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tion of the court, founded on principlos of 
equity, and will not he allowtNl where it 
would infringe on other rights of equal 
grade. 

The treasurer of a corporation having de- 
faulted, judgment was obtained against his 
two bondsmen, one of whom paid the 
amounts due and secured an afwigmnent of 
the judgment, and his co-surety, who was the 
father of the defaulting treamirer, having 
died, presented his claim for contribution 
against his estate. Against this claim the 
executor claimed the right to set-off a judg. 
nient of his decedent against the corporation 
founded on promissorj' notes. 

Held, that the claim for contribution should 
be allowed and the m^t-off disallowed. 
—ESTATE OF JOHN R. BOMBERGER, DEC*D. 1 

wSHKRIFF. 

Costs — Sheriff's expenses — Habere 
Facias possessionem— Ft. Fa. for costs — 
Act II July, iQOi, P. L. 663, sec. i — 
Hauling and storage of goods — Ambul- 
ance sendee. 

— HORNBERGER V. HENRY (No. 3), 40 



SPPXIFIC AVERMENTS. 

Plaintiff's statement — Trespass — Sec- 
tion 21 of Practice Act of 1915, P. L. 
4S3 — Sufficiency of statrtnent in trespass 
— Dcwand^ for more specific averments 
of facts. 

— HERSHEY V. YORK WATER CO.. 161 



SPENDTHRIFT TRUST. 

Insane persons — Spendthrift trust — 
Doctrine of cy pres — Income of spend- 
thrift trust liable for payment of main- 
tenance of insane cestui que trust. 

—IN RE THERESA J. SPANGLER. 157 

STATE HOSPITAL. 

Insolvent decedents' estates — Distribu- 
tion — Preferred claims — Order of pref- 
erence — Claim of Commonwealth for 
maintenance at state hospital — Claims of 
municipal hospital and nurse — Act of 
June I, ipi5, and Fiduciaries Act of 
1917. 

—CARROLL'S ESTATE, 64 

Inches, claim of Commonwealth not 
barred by — Lunatic, recovery by the 
Connnonzvealth for maintenance of — 



Equity may prevent award of interest on 
claim. 

— MINNICH'S ESTATE NO. 2. 81 

Insane persons — Spendthrift trust — 
Doctrine of cy pres — Income of spend- 
thrift trust liable for payment of main- 
tenance of insane cestui que trust. 

—IN RE THERESA J. SPANGLER, 157 



SUMMARY CONVICTIONS. 

Summary conviction — Petition for ap- 
peal — Game laws — Deer — Possession — 
Custom -Award of Carcass — Intend- 
ment of the law — Article V, Section 14, 
of the Constitution — Act of 1876. 

Where defendant had been adjudged guilty 
before a justice of the peace of haxing killed 
two deer in one season and flned $100 and 
costs, his petition for aji appeal to the Quar- 
ter Sessions Court was refused as it ap- 
peared that the first deer was shot by de- 
fendant after it had been wounded by and 
was being held by another hunter who re- 
tained possession of it; that two days later 
defendant killed another deer, which was 
admitted. As there was a dispute as to 
whom the first deer belonged, defendant was 
acting at his peril when he proceeded to 
kill another deer. 

There is no existing custom recognized by 
the law that the person in possession of a 
deer at the time of its death is the one who 
l<illod it. In every case the question is one 
of fact to be decided on the facts of the in- 
dividual case. The policy of the law on 
deer hunting in Pennsylvania is to restrict 
killings. 
—COMMONWEALTH V. HAYES, 1«S 



SUPERVISORS. 

Constables — Return of roads — Super- 
zisors — Neglect of duty. 

—IN RE CONSTABLES AND ROAD SUPERVIS- 
ORS, 121 



SURETY OF THE PEACE. 

Magistrates — Surety of the peace — 
Act of March 18, iQop, P, L,. 42, Sec. i. 

—COMMONWEALTH V. OLEWILER, 142 

SURPRISE. 

Practice — Continuance — Surprise — 
Control by the court of its own order— 
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Non-suit — Entry after regular term of 
the court. 

— WESTGATE V. ERIE RAILROAD COMPANY 
ET AL.. 179 



SURVIVOR. 

Ji'ill — Gift of income ivithout disposal 
of remainder — Gift to ^'children' — Sur- 
vivor. 

—ESTATE OF KATE A. EICHELBERGER, 30 



TAX. 

Mercantile ta.v — Manufacturing cor- 
poration — Distributing stations — Tax on 
sales — Classification — Interstate com- 
merce — Act of May 2, i8Sp. 

—APPEAL OF FORD MOTOR CO,. €6 

Equity — Receiver's costs — Taxes — 
IVage claims, 

— McCLUNE V. GENERAL ROCK PRODUCTS 
CO.. 105 



TERM. 

Order to view public road — Contin- 
uance during term of court. 

— DUSMAN'S APPEAL. 207 



TITLE. 

Real estate — Marketable title — Ad- 
verse possession — Statute of limitations 
— Deed covering only part of tract in 
possession. 

—MILLER V. LEWITAS. 184 

Borough ordinance — Pon'cr of court 
to review — Complainant's right to sue — 
Act' of May 20, 1Q21 — Defective title. 

—BURKE V. BOROUGH OF THROOP. 58 



TRADE NAME. 

Trade name — Prior right exclusive — 
Equity. 

It Is well settled that a dealer coming' into 
a field already occupied by a rival of estab- 
lished reputation, must do nothing which 
will unnecessarily create or Increase con- 
fusion between his wares or business and the 
business of a rival. 

The trade name of a dealer already In a 
given field Is exclusive and equity will Inter- 
vene to prevent its use by another. 
—CREDIT CLEARING HOUSE V. BOGINSKY. 204 



TRESPASS. 

Waters — Fishing — Trespassing — 
Claim by prescription — Adverse use — 
Notice under Act of April 14, IQ03. 

—COMMONWEALTH V. PECK. 160 

TRUwSTS AND TRUSTEES. 

Resulting trust — Oral agreement to 
purchase real estate at sheriff's sale for 
benefit of defendant in the execution. 

Where the purchaser of real estate is 
made and the money paid by the same per- 
son, and the transaction involves nothing 
more than the violation of a parol contract 
to purchase for another, equity will not de- 
cree the purchaser to be a trustee. 

A promise to purchase real estate at a 
sheriff's sale for the benefit of the defendant 
in the execution will not constitute the pur- 
chaser a trustee for the defendant, unless 
the purchase was made with the money of 
the defendant. 

A promise to purchase real estate at a 
sheriff's sale, and to convey it to the de- 
fendant in the execution, whenever he would 
repay to the purchaser the money ad- 
vanced by him, does not raise a resulting 
trust in favor of the defendant in the exe- 
cution. 

In an action for possession of real estate 
purchased by the plaintiff at a sherifTs sale 
against the defendant in the execution, the 
evidence offered by the deTendant to show 
that before the sheriff's sale the plaintiff 
promised to the defendant that he will go 
to the sale and bid on the property, and if 
he becomes the purchaser, he will convey 
the real estate to the defendant upon pay- 
ment to him of the purchase price, costs 
and expenses; that the plaintiff purchased 
the property, and defendant offered to pay 
the amount mentioned, and that plaintiff re- 
fused to convey the real estate as promised, 
was rejected and binding instructions were 
friven for the plaintiff. 
— CALER V. STRICKLER. 197 

Trustees — Liability for trust funds not 
collected by trustee — Embezdement by 
attorney of funds entrusted to him to 
pay to trustee. 

A tru.«:tee to receive and invest funds can 
n( t 1m' held to the same prompt action in en- 
foM'ing collection of securities as an execu- 
tor wlu>.«»t^ duty is to collect and distribute. 

All that is required from trustees is com- 
non sklH, roininon prudence and common 
caution; they are not liable beyond what 
they actually receive unless in case of gross 
negligence. 
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Whe. o an executrix, after the final conflr- 
niMlion of tlie itport of an auditor distrib- 
ulins? tlie balance on her account, entrusted 
s< cur. tits and money to her attorney to de- 
ivt !■ and i>ay to a trustee to whom the same 
weie awarded by said auditor, and the attor- 
ney i ii.Ih zzlfd tiie same, and the orphans' 
enu: t sul>sequ< ntly relieved the executrix 
f « ni li'ibility for the loss tlirough tiiis em- 
l.c^zzl nient. it was Held, That the tiuatee 
< CHI Id n(^t be lu»'d. un«ier tiie circumstances 
if Ihi cise. fcjr the loss of the securities and 
.no!i» y c mlM>zzled by the attorney, In^fore de- 
livery and [)a>ment thereof to the trustee. 
—BENDER'S ESTATE, No. 2. 185 

Insane /persons — Spendthrift trust — 
Doetrine of ey pres — Income of spend- 
thrift trust liable for payment of main- 
tenance of insane cestui que trust. 

—IN RE THERESA J. SPANGLER. 157 



X'KRDICT. 

Real estate — Line trees hetzceen pro- 
perties — Destruction — Damages — Puni- 
tire damages — Uxccssive verdict. 

— REINHART V. KUNKLE. 95 

Ncik' trial — Improper remarks of 
counsel — Negligence — B.vcessive verdict. 

—PIERCE V. PENNSYLVANIA TRACTION CO., 172 



WAIVKR. 

Common carriers — H.vpress compan- 
ies -I'niform express receipt — Waiver 
(f stipulations. 

—BREWER, TRADING AS DEVON MFG. CO. V. 
ADAMS EXPRESS CO.. 15 

Depositions of infirm witnesses — Ob- 
jections to filing — li'aii'cr of objections 
to examination and examiner — Objec- 
tion to depositions 7v.'//r;i offered as evi- 
dence. 

— TRITCH V. PIKFFER, ET AL., 37 



\V.\RRA\TY. 

Cluck — Payment slopped — Sale — 
Warranty — Agreement to test goods — 
Re! I'm of part of goods — Sales Act of 
May J(), roifi. Sec. 6q (d). 

—MOORE BROTHERS CO. V. ESHLEMAN BROTH- 
ERS, 16 

Xew trial --- Binding instructions — 
(Jueslittns for the jury —Sales —War- 
ranty- l\epresentalions bv vendor. 

— SCHLOSSER V. WISE. 113 



WATKRS. 

Waters — Fishing — Trespassing — 
Claim by prescription — Adverse use- 
Notice under Act of April 14, wo^. 

The use of lakt« during certain st-asons of 
tiie >eaj- for tishinp and boating^ purj>oses. 
^i\es no tith or ri^lu to use the water for 
111* se inn pcses by leason of adverse use for 
.wenty-one years. 

X r dot s the mere fact that a person has 
I title to a lot which abuts on a lake idve 
rii.n tlie r.^ht to use the waters of the lake, 

Wh( re such owner recog^iizes the title of 
ilie ( wner of the lake by payinpr to him a fee 
for the use < f the lake for fishing purposes, 
he cannot set up a right acquired by pre- 
scription. 

A notice is sufficient, under the Act of Ap- 
ril 14, 1905, P. L. 169. which states that a 
lake is private property, warning all persons 
from trespa.sslng thereon^ and that viidators 
will be prosecuted according to law. 
—COMMONWEALTH V. PECK. 160 

WILLS. 

/K/// — Gift of income without disposal 
of renuiinder — Gift to '^children' — Sur- 
rivor. 

A grift of the net income of real estate "af- 
ter payinn: the expc nFes of keeping the prop- 
c.ties in pood repair, paying taxes and in- 
niiance," will not carry the title to the cor- 
our, thou^ih there is no gift In remainder. 

VVht re a paragraph of will disposed, after 
llie tfrmination of a prior life estate, of the 
net 'ncome of real estate "after paying the 
expenses «,f keep ng the properties in good 
ei»M •. and paying the taxes and insurance,*' 
without i d:spi)s!tion of the corpus, followed 
hv a p;uMpri'ai)h autho izlng the legatees of 
tlio inion.e to Fell the real estate, if they 
•rco to do so, and by another i>aragraph 
.1 s; OS nir of the piocecds in ca.se <if a ^tale 
u\ (1< r said authority; and. where the real 
.'.-/ it ^ was sold under proceedings in parti - 
t'* n instituted by legatees of part of both the 
Ircm '^ and procee(\s of sale, it was Meld: 
That the distribution must be made under 
the paracri-aph d'spos'ng of the proceeds of 
t!u' silo by the legatees, and not under the 
nlr^ure d si)osirfr of the income. 

The word "survivor" or "survivors,'* in a 
w'l', '"ollowin*^ a prior gift, when the testa- 
♦ o" <U)e' not in clear and unmistakable lan- 
-iiM-'c f'x another date for the survivorship 
n fiif.st'on. must be referred to ♦he death 
(.1 the te.stator. 

'I he test itrix, after giving the incon^e of 
l»er ual (State to her brother for life, di- 
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ncttil that, after his death and the payment 
t)f certain sums out of said income, "the 
balance shall bo divided in three equal parts; 
an<l one part to be paid to my sister ♦ ♦ ♦ 
or in case of her death to her surviving 
children," and provided, further, that, if the 
leg^attes of said income shall agree to sell 
said real estate, they might do so after the 
death of her brother, and after certain pay- 
ments out of the siime "the balance of the 
proceeds of said real estate ♦ ♦ ♦ shall 
l>e divided in three equal parts; one part to 
he paid to my sister * * • or her surviv- 
Inir children." The sister survived the tes- 
tatiix. and died in the lifetime of the brother. 
On distribution of the proceeds of the real 
estate, which was sold in partition for want 
of assent of all the parties, it was Held: 
"surviving children" refers to the children 
surviving the testatrix. 
—ESTATE OF KATE A. EICHELBERGER. 30 

IVills — Condition precedent or subse- 
quent/' — Forfeiture by violation of con- 
dition subsequent — Religious freedom — 
Gift with condition that legatee adhere 
to certain religion. 

The policy of the law is to keep the alien- 
ation of land free from embarrassing impedi- 
ments, and it endeavors to strip devises and 
grants of restrictive conditions, tending to 
fetter free disposition. 

A condition subsequent was held invalid 
to create a forfeiture of a vested fee, wh<»re 
there was no penalty provided for violation 
of the condition, and where there was no 
reverter or limitation over, nor declaration 
of forfeiture. 

The right of citizens of this Common- 
wealth to worship God in accordance with 
the dictates of their conscience is a land- 
mark of the old colony, and it is protected 
by the law of the Commonwealth today 
through the Constitution of the United 
States as well as through the Bill of Rights 
of Pennsylvania. 

Where real estate was devised to testator's 
son for life, with remainder to his children, 
provided they remain faithful to a designated 
testator's and his son's decease foresook 
this religion, then to the "remaining children 
of my son who remain true" to this religion; 
and where there was no reverter, devise over. 
nor declaration of forfeiture in case all of 
the son's children foresake the religion men- 
tioned; and all of said children, after the 
testator's and his son's decease foresoon 
the designated religion, it was Held: that 
the children of testator's son, regardless of 
their religious faith, took a fee, and there 
was no forfeiture. 
— DRACE V. KLINEDINST, 53 



IVills — Parol evidence to shozv zcill 
7cas not draivn according to testator s 
directions — What is included in devise 
of dzcelling. 

Parol evidence Is Inadmissible to show that 
the party who drew a will did not, in doing 
Fi>, properly carry out the instructions and 
l)urp()St s of the testator. 

A clearly described residential lot. as to 
the location of which there is no doubt un- 
der the win, can not be construed by parol 
evidence to include more than the dwelling 
l.ou.se and the immediate curteOage. 

Where a testator devised "the residence in 
which I now live, being No. 1141 East Phila- 
delpliia Stieet, in the City of York, and State 
of rennsylvania," it was Held: that the de- 
vi.'-e did not include an immediately adjoin- 
ing lot, purchased at a different time, sepa- 
• -itf d from the dwelling house lot by a fence 
without an opening between them, which had 
always been used by the testator for other 
than residence purposes, and which was not 
included in No. 1141 East Philadelphia Street 
on the city map. 
—GROSS ESTATE, 133 

IVill — Advancement — Ademption — 
Legacy given for services subject to in- 
heritance tax. 

An ademption of a legacy by an advance- 
ment made subsequently to the will may be 
shown by parol, and, therefore, by testator's 
de^clarations. 

When there is nothing on the face of a 
will, and no circumstances to indicate an 
intention to give a double portion, an ad- 
vancement will be a satisfaction or ademp- 
tion of a legacy. 

Where a testator, by a codicil, declared 
tliat his nurse had attended him faithfully 
for many years, and directed that she shall 
"be rewarded In the sum of three thousand 
doliais," and subsequently he grave her stock 
of the value of $2,310.00, as a reward for her 
services. It was Held: That the legacy was 
adeemed pro tanto. 

The balance of the legacy was subject to 
the payment of collateral Inheritance tax. 
—ALEXANDER'S ESTATE, 205 

Wills — Caveat - 
Disputed question 
Orphans^ court — 
1917. 

—FLEMING'S ESTATE. 117 

\vrTx^:ssKs. 

Criminal hnK:- -Assignment of counsel 
in murder cases — Compensation — Medi- 



- Register of zcills — 
-Certifying record to 
Testimony — Act of 
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cal nntncsses — Act of March 22, 1907, 

—COMMONWEALTH V. ARCIDACO. 129 

Costs — Witness fees — Parties to suit 
— Corporations — Officer. 

—SLACK & COMPANY V. STONER-THAW COM- 
PANY, LTD.. 144 



WORKMEN'S COMPENSATION. 

Appeal nunc pro tunc — Appeal from 
Workmen's Compensation Board to 
court of common pleas — Act of June 26, 
IQ19, Sec. 427, P. L. 665, 

Where a statute allowing: appeals provides 
that the appeal must be taken within a fixed 
number of days after the rendition of Judg- 
ment, it is mandatory. 

The clause In Sec. 427, of the Act of June 
26th, 1919. P. L. 665, which authorizes the 
court of common pleas to which an appeal 
will lie from the decision of the Workmen's 
Compensation Board to extend the time for 
appeal contemplates a cause for delay which 
^will give the judiciary the rfght to act, and 
mere delay or laches of the intending appel- 
lant will not be sufficient grrcninds for an ex- 
tension of time. 

Where an appeal to the court of common 
pleas from the Workmen's Compensation 
Board was not filed within the time fixed 
by the statute and without an order of the 
court extending- the time of appeal, it was 
Held, that in the absence of fraud or any- 
thing equivalent thereto an appeal nunc pro 
tunc should not be allowed. 

Where the appellant from the judgment of 
the Workmen's Compensation Board could 
have perfected his appeal to the court of 
common pleas within the statutory- period by 
the exe-rcise of reasonable diligence, leave to 
appeal nunc pro tunc waus refused, and an 
appeal not taken in time was stricken off. 
— HOUCK V. BOBROW BRO'S.. 173 

Workmen s compensation — Findings 
of fact by the Workmen's Compensation 
Board — Employe or independent con- 



tractor? — Employment in the regular 
course of business. 

Since the Act of 1919, the court has the en- 
tire record before it In appeaJs from the de- 
cisions from the Workmen's Compensation 
Board of Pennsylvania, but its revisory 
powers are limited to a determination of the 
question whether there is any evidence to 
support the findings of fact and whether the 
law has been properly applied. 

Where, on appeal from the decision of the 
Workmen's Compensation Board, it was 
found that the findings of fact made by the 
board were based on competent and legal 
evidence, exceptions to these findings were 
dismissed. 

Where a firm was employed by a borough 
to repair a street, at a fixed compensation 
per hour of work, the firm or workmen fur- 
nishing their tools and the borough the ma- 
terials, and the work wa^ done under the 
supervision of the borough engineer, who 
had control at all times over the work, as 
to when and how It was to be done, who 
could command a change in the way the 
work was being done, and could discharge 
the workmen, including the members of the 
firm, and, if his directions resulted in addi- 
tional expense, this was borne by the bor- 
ough; on appeal from the Workmen's Com- 
pensation Board, It was Held: That a mem- 
ber of the firm working on the street stood 
In the relation of employe of the borough, 
and not In that of an independent contractor. 

In order to bring a workman within the 
exception of those employes not covered by 
the Workmen's Compensation Act, It must 
appear that the employment was both casual 
in character and outside the regular course 
of the business of the employer. 

Where one was employed by a borough to 
repair two defective places In a street which 
was used as one of the thoroughfares of the 
borough, and while engaged In making the 
repairs he was struck by an automobile and 
received injuries from which he died. It was 
Held: That his employment was in the reg- 
ular course of the business of the borough, 
and that he was within the provisions of the 
Workmen's Compensation J _ . 
— SWARTZ V. BOROUGH OF HANOVER. 25 
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